Section 4.3 Waiver of Defences

(@) The Respondents agree that they are liable to pay TCE its reasonable
damages arising from the termination of the CES Contract, including the anticipated
financial value of the CES Contract.

(b) The Respondénts acknowledge and agree that in the determination of
the reasonable damages which TCE is to be awarded there shall be no reduction of
those damages by reason of either:

(i) limitation on or reduction of the amount of damages which might
otherwise be awarded as a result of sections 10.5 or 14.1 of the CES
Contract; or

(ii) any limitation on or reduction of the amount of damages which
might otherwise be awarded as a result of any possibility or
probability that TCE may have been unable to obtain any or all
government or regulatory approvals required to construct and operate
its generation facility as contemplated in and in accordance with the
CES Contract.

(c)  For greater certainty, the amount of the reasonable damages to which
the Claimant is entitled will be based upon the following agreed facts:

(i) that if the CES Contract had not been terminated then TCE would
have fulfilled the CES Contract and the generation facility which was
contemplated by it would have been built and would have operated;
and

(if) the reasonable damages including the anticipated financial value of
the CES Contract is understood to include the following components:

(a) the net profit to be earned by TCE over the 20 year life of the
CES Contract; and

(b) the costs incurred by TCE in connection with either the
performance or termination of the CES Contract to the extent
that these costs have not been recovered in item (a); and

() each Party reserves its rights to argue whether the
Respondents are liable to compensate the Claimant for the
terminal value of the OGS, if any, where terminal value is
understood to mean the economic value of the OGS that may be
realized by Claimant in the period after the expiration of the
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Sectlon 4 4

Wlthout llrmtmg the ]ur1sd1Ehon of the Arb1trator at. laW, the subnussmn to
arbitration hereunder shall confer on the Arb1trator the jurisdiction to:

(@) determme any: questlon as to the: Arbitrator’s jurisdiction including
any- objections with respect to the existence, scope or vahdlty of this
Agreement; - ‘

(b) d.eter'mine; all issues in respect of the procedure or evidentiary matters
governing the Arbitration, in accordance with this Agreement and the
Act, and make such orders or directions as ‘may be required in respect
of such issues; S ;T

()  determineany question of law arising in the Arbitration;

(d) receive and take into account such writteni or oral evidence tendered
by the Parties as the Arbitrator determines is relevant and admissible;

(e)  make one or more interloctitory or interim orders;

63 include, as part of any award, the payment of interest from the
appropriate date as determined by the Arbitrator; and ‘

(g) . proceed in the Arbitration and make any interlocutory or interim
‘ Award(s), as deemed necessary during the course of the hearing of the
Arbitration, and the Final Award (defined below). '

Section4.5 Costs

The Partiés agree that the Arbitrator has the jurisdiction to award costs to any
of the Parties, and that the Arbitrator will make a détermination with respect to any
. Party’s entitlement to costs by analogy to the Ontario Rules of Civil Procedure, R.R.O.
1990, Reg 194 ( the “Rules”) and with regard to the relevant case law, after hearing
submissions from the Parties with respect to costs following the Final Award, or an
interim or interlocutory order or award in relation to any interim or interlocutory
motion. The Arbitrator’s accounts shall be borne equally by the Parties, together
with all other ancillary, administrative and technical expenses that may be incurred
during the course of the Arbitration, including but not limited to costs for court
reporter(s), transcripts, facilities and staffing (the “Expenses”), but the Arbitrator’s
accounts and the Expenses shall be ultimately determined with reference to the



Rules and the case law, at the same time that other issues with respect to costs are
determined following the Final Award.

Section 4.6 Timetable

Any deadlines contained in this Agreement may be ex’cended by mutual
agreement of the Parties or order of the Arbitrator, and the Arb1trator shali be
advised of any changes to any deadlines.

| ARTICLE 5
SUBMISSION OF WRITTEN STATEMENTS

Section 5.1 Statement of Claim _
The Claimant shall deliver a Statement of Claim on or before October 6, 2012

Section 5.2 Defence

The Respondents shall each deliver a Statement of Defence within 30 days
following the delivery of the Statement of Claim.

Section 5.3 Reply

The Claimant shall deliver a Reply within 30 days following the delivery of
the Statements of Defence.

b

ARTICLE6
CONDUCT OF THE ARBITRATION

Section 6.1 Documentary Discovery

The Parties will meet and confer with respect to documentary production
within 30 days following the last date by which a Reply is to be delivered. At the
meeting with respect to documentary production, counsel for the Parties will discuss
and attempt to agree on the format of the documents to be delivered.

The scope of documentary production is to be determined by the Parties
when they meet and confer. For greater clarity, the scope of documentary
production is not as broad as that contemplated by the Rules. Rather, the Parties are
required to disclose the documentation that they intend to or may rely on at the
arbitration, as well as documents which fall into the categories (relevant to the issues
in dispute) identified by opposing counsel at the meet and confer meeting or as may
arise out of the examinations for discovery.

In preparation of witnesses for discovery and in connection with
documentary production the Parties will use all relevant powers to ensure that all
documents in their power, possession or control are produced in the Arbitration.



~ When they meet and-confer; the Paities shall determine a-date by which each
'shall deliver to_the other-a list' 1dent1fymg any ‘and.‘all.records and: documents,
- whether" writtén,- electronic or ‘otherwise, being produced: for the puipose.of this
.+ Arbitration; and-by. which each shall: deliver the documents in the foriat agreed to
" by the Partiés.. In the event that the Parties can't coriie to agreement on these dates
-they'will refer the dec1510n back to the Arbitrator. : T ,

Section 6.2 Evidence by Witness Affidavits |

On a date to be determined by the Partiés when they meet and corifer, the
Parties shall deliver to each other sworn affidavits of each of their witnesses. ‘

On a date to be determined by the Parties when they meet and confer, the
Parties shall deliver to each other responding sworn affidavits from their witnesses.

Section 6.3 Cross Examinations on Affidavits

The Parties agree that cross examinations of the affiants will take place on a
date to be agreed, with each Party limited to one.day of cross examination per
witness, or such other time as may be agreed between the Parties upon review of the
affidavits or may be ordered by the Arbitrator.

Within 30 days following cross examinations, the Parties will come to an
agreement on hearing procedure with respect to calling viva voce evidence, or will
attend before the Arbitrator to determine such procedure (the “Hearing Procedure”).

Section 6.4 Expert Reports

The Parties agree. that experts shall meet prior to the prepara’aon of expert
reports to confer and, if possible, agree and settle the assumptions and facts to be
used in the expert reports.

The Parties agree on the following timetable for delivery of expert reports:

(a)  expert reports of each Party shall be delivered within 45 days after
completion of cross examinations.

(b)  résponding (reply) expert reports of each Party shall be exchanged
within 30 days of the exchange of expert reports.

()  all expert reports delivered and filed in the Arbitration shall include
and attach a copy of the expert’s Curriculum Vitae and a declaration of
independence.

Section 6.5 Arbitration Hearing

The Arbitration Hearing shall take place in Toronto on dates to be agreed by
the Parties. The Arbitration Hearing shall be conducted in an expeditious manner



and in accordance with the Hearing Procedure. A court reporter will be present at
each day of the Arbitration Hearing and the court reporter will provide the Parties
with real-time transcription of the day’s evidence, and the court reporter will also
provide the Parties with copies of daily transcripts of each day’s evidence. The costs
of the court reporter will be divided between the Parties during the course of the
Arbitration and it will form part of the costs of the Arbitration, which will ultimately
be decided with reference to Section 4.5 above.

Section 6.6 Witness Statements

The Parties will attempt to reach agreement with regard to whether the
evidence-in-chief of witnesses will be provided by way of Affidavit rather than oral
_ testimony. If the evidence of a witness is to be provided by way of Affidavit, the
witness will nevertheless, if requested, be available at the hearing for cross-
examination.

Each witness who gives oral testimony at the Arbitration Hearing will do so
under oath or affirmation.

Section 6.7 Examinations and Oral Submissions

Unless otherwise agreed, each Party may examine-in-chief and re-examine its
own witnesses and cross-examine the other Party’s witnesses at the Arbitration
Hearing. The Parties shall agree upon, failing which the Arbitrator shall impose,
time limits upon both examination-in-chief and cross examination of witnesses.
Each Party shall be entitled to present oral submissions at the Arbitration Hearing.

Section 6.8 Appﬁcable Law

The Arbitrator shall apply the substantive law applicable in the Province of
Ontario. The Arbitrator shall apply the procedural rules set out in this Arbitration °
agreement and the Act and by analogy to the Rules, to the extent that procedures are
not dealt with in this Arbitration Agreement or in the Act.

Section 6.9

Subject to the terms of this Arbitration Agreement, the Arbitrator may
conduct the Arbitration Hearing in such manner as he/she considers appropriate,
provided that the Parties are treated with equality, and that at any stage of the

proceedings each Party is given full opportunity to present its case.

Section 6.10

. Each Party may be represented by legal counsel at any and all meetings or
hearings in the Arbitration. Each person who attends the Arbitration Hearing is
deemed to have agreed to abide by the provisions of Article 7 of this Arbitration
Agreement with respect to confidentiality. Any person who attends on any date



upon which the Arbitration Hearing is conducted shall, prior to attending, éxecute a
confldentlahty agreement in the form attached hereto as Schedule A,

. ARTICLE 7
AWARD

' Sect10n71 S Dec151on(s) Txmelme

., Any mterlocutory or interim award(s) shall be gwen in Wr1t1ng at Toronto
with reasons and shall be rendered within forty five (45) days of the conclusmn of
the relevant motion.

7 The Arbitrator shall provide the Parties with his/her decision in writing at
" Toronto, with reasons, within six (6) months from the delivery of the communication
of the final submissions from the parties (the “Final Award”) The Arbitrator shall
sign and date the Final Award.

Within fifteen (15) days after receipt of the Final Award, any Party, with
notice to the other Parties, may request the Arbitrator to interpret the Final Award;
correct any clerical, typographical or computation errors, or any errors of a similar
nature in the Final Award; or clarify or supplement the Final Award with respect to"
claims which were presented in the Arbitration but which were not determined in
the Final Award: The Arbitrator shall make any interpretation, correction or
supplemeéntary award requested by either Party that he/she deems justified within
fifteen (15) days after receipt of such request. All interpretations, corrections, and
supplementary awards shall be in writing, and the provisions of this Article shall
apply to them. '

Section 7.2

Subject to the right of appeal in Section 4.1 above ‘the Final Award shall be
final and binding on the Parties, and the Parties undertake to carry out the Final
Award without délay. If an interpretation, correction or additional award is
requested by a Party, or a correction or additional award is made by the Arbitrator
on his/her own initiative as provided under this Article, the Award shall be final
and binding on the Parties when such interpretation, correction or additional award
is made by the Arbitrator or upon the expiration of the time periods provided under
this Article for such interpretation, correction or additional award to be made,
whichever is earlier. The Final Award shall be enforceable in aceordance with its
terms, and judgment upon the Final Award entered by any court of competent
jurisdiction that possesses jurisdiction over the Party against whom the Final Award
is being enforced.



Section 7.3

The Parties agree that it is in their mutual interests that a Final Award [or an
interim final award] in favour of the Claimant be satisfied in a manner that furthers
both the energy interests of the Province of Ontario and the interests of TCE .
Therefore, subject to the foregoing and the following terms and conditions, a Final
Award [or an interim final award] in favour of the Claimant may be satisfied by way
of the transfer to the Claimant of an asset that has an equivalent value to TCE, after
due consideration for the tax Jmphcatlons of the transaction, equal to the Final
Award [or interim final award] (the “Equivalent Value™).

(@)  Upon the request of the Respondent Her Majesty the Queen in Right of
Ontario to satisfy the Final Award or interim final award against either
of the Respondents by the transfer of an asset of Equivalent Value, TCE
shall within ten (10) business days submit a list of assets of interest (the
” Assets of Interest”) to the Respondent for consideration. Such list to
consist of assets owned by the Province of Ontario, the OPA or an
agency of the Province of Ontario and at a minimum to include assets
in which TCE has an equity interest or that has been subject to prior
discussion amoungst the Parties. Assets which will provide partial
Equivalent Value may be considered. The Assets of Interest shall be

assets owned by the Respondent or by entities under the direction or
control of the Respondent.

(b)  If an asset of interest is mutually agreed as being a suitable asset for
transfer to TCE, and the asset is not one in which TCE (or a wholly
owned affiliate) owns an equity interest in at that time, then TCE shall
be permitted a reasonable and customary period of time for an asset
purchase transaction of this type in order to conduct due diligence and
to confirm its continued interest in the asset transfer. If TCE remains
interested in acquiring the asset after having completed its due
diligence then the Parties shall use commercially reasonable efforts to
attempt to agree on the value of the asset to TCE.

()  If an asset of interest is mutually agreed as being a suitable asset for an
equivalent exchange and is an asset in which TCE (or a wholly owned
affiliate) owns an equity interest at that time, then the Parties shall use
commercially reasonable efforts to attempt to agree on the value of the
asset to TCE.

(d) In respect of any proposed asset transfer under subsection (b) or (c)
above TCE acting reasonably must be satisfied that:

(i) the transfer will be in compliance with all relevant covenants
relating to the asset and in compliance with all applicable laws;



~+ - (if) + ~all:necessary consents, permits'and authorizations are available
SRR EATRERS (3 b:ansfer the asset to. TCE and: for TCE to éwn' and operate the
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Lo (111) there are no. restnctmns on. TCE 'S ablllty to develop, operate,
~eiooosell or otherWlse dlspose of the asset and s

(1V) TCE does not become llable for any pre—closmg hablhhes
_,relatmg to the asset S

(€)  If the Parties have agreed to the tranisfer and if the value of the asset to

'~ " TCE is ~agreed, then the Parties will use commerc:lally reasonable
efforts to negotiate and settle the form of stich definitive documents as
may be required to give full effect to such asset transfer. Such
documents are to be in conventional form for the type of asset to be
transferred and .will contain conventional representations, warranties,
covenants, conditions, and indemnitiés for an asset transfer between
arm’s length commercial parties.. -

(h)  If more than ninety (90) days have elapsed after thé Final Award [or an
interim final award] of the Arbitrator, and the Parties have not agreed
on the terms of the asset transfer or settled the form of the definitive
documents for transfer, then TCE shall be permitted to isstie a demand -
letter to the Respondents demandmg immediate payment of the Final
Award [or interim final award] in -cash and such payment shall be
made within three (3) days of receipt of such demand letter. :

Section 7.4 Release

Contemporaneous with compliance by the Respondents with the terms of the
Final Award and in consideration therefore, TCE shall deliver a Release in favour of
each of the Respondents in the form attached hereto as Schedule “B".

ARTICLE 8
CONFIDENTIALITY

Section 8.1

Except as may be otherwise required by law, all information disclosed in the
Arbitration shall be treated by all Parties, including their respectiveofficers and
" directors, and by the Arbitrator, as confidential and shall be used solely for the

purposes of the Arbitration and not for any other or improper purpose. The Parties
-agree further that for the purposes of this Arbitration; they shall abide by and be
bound by the “deemed undertaking” rule as stipulated in Rule 30.1 of the Rules.



For greater certainty, the Arbitrator and the Parties, including their respective
officers and directors, employees, agents, servants, administrators, successors,
shareholders, members, subsidiaries, affiliates, insurers, assigns and related parties
from time to time agree that they shall not disclose or reveal any-information
disclosed in the Arbitration to any other person, except legal, or financial advisors,
or experts or consultants retained by a party for the purpose of this arbitration, or as
required by law including, for example, the Claimant’s obligation to make
disclosures under applicable securities law. The Parties also agree that they will use
best efforts to ensure that they have effective procedurés in place to ensure that
information disclosed in the Arbitration is not disclosed or revealed contrary to the
provisions of this Article. Each Party agrees to be responsible for any breach by its
officers, directors, professional advisors, experts or consultants of the terms and
conditions of this Article.

ARTICLE 9
MISCELLANEOUS

Section 9.1 Amendment

This Arbitration Agreement may be amended, ‘modified or supplemented
only by a written agreement signed by the Parties.

Section 9.2 Governing Law

This Arbitration Agreement shall be governed by, interpreted and enforced in
accordance with the laws of the Province of Ontario.

Section 9.3 - Binding the Crown

The Respondent Her Majesty the Queen in nght of Ontario, shall be bound
by this agreement.

Section 9.4 Extendeéd Meanings

In this Agreement words importing the singular number mclude the plural
and vice versa, words importing any gender include all genders and words
importing persons include individuals, corporations, limited and unlimited liability
companies, general and limited partnerships, associations, trusts, unincorporated
organizations, joint ventures and governmental authorities. The terms “include”,

“includes” and “including” are not limiting and shall be deemed to be followed by
the phrase “without limitation”.

Section 9.5 Statutory References

In this Agteement, unless something in the subject matter or context is
inconsistent therewith or unless otherwise herein provided, a reference to any .
statute is to that statute as now enacted or as the same may from time to time be:
amended, re-enacted or replaced and includes any regulation made thereunder.



Section 9.6 Counterpatis

This Agreement may be executed in any number of" counterparts ‘each of
which will be deemed to be an original and all of which taken together will be
deemed to constitute one and the same instrument.

‘Section 9.7 Electronic Execution

Delivery of an executed signature page to this Agreement by any party by
electronic transmission will be as effective as delivery of a manually executed copy
. of the Agreement by such party.

Section 9.8 " Counsel

The Parties acknowledge and agree that the following shall be the counsel of
record for this Arbitration.

Counsel for the Cléiina'nt, : * Counsel for the Respondent,

TransCanada Energy Ltd. Her Majesty The Queen in Right of
Ontario
Thornton Grout Finnigan LLP
3200 - 100 Wellington Street West Ministry of the Attorney General
CP Tower, TD Centre ' Crown Law Office -Civil
Toronto, ON M5K 1K7 ' McMurtry - Scott Building
' 720 Bay Street, 11th
Michael E. Barrack " Toronto, ON
Tel:  (416) 304-1616 M7A 259
Email: mbarrack@tgf.ca
' L. : John Kelly
John L. Finnigan ‘ Tel:  (416) 601-7887

Tel: (416) 304-1616
Fax: (416) 304-1313
Email: jfinnigan@tef.ca Eunice Machado
Tel:  (416)601-7562

(416) 868-0673
Email: eunice.machado@ontario.ca.

Email: john kelly@ontario.ca

Counsel for therRes'pondent,
The Ontario Power Authority

Oslers, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, ON M5X 1B8

Paul A. Ivanoff
Tel: (416) 862-4223



Fax: (416) 862-6666
Email: pivanoff@osler.com

Section 9.9 Notices

All documents, records, notices and communications relating to the
Arbitration shall be served on the Parties’ counsel of record. :

DATED this day of ' , 2011.

TRANSCANADA ENERGY LTD.

By:
Title

TRANSCAN ADA ENERGY LTD.

By
Title

HER MAJESTY THE QUEEN IN RIGHT OF
ONTARIO

ONTARIO POWER AUTHORITY

By:
Title






SCHEDULE “A”

CONFIDENTIALITY AGREEMENT

IN THE MATTER OF the Arbitration Act, 1991, 5.0.1991, c. 17;

AND IN THE MATTER OF an arbitration between
TRANSCANADA ENERGY LTD. and HER MAJESTY THE QUEEN
IN RIGHT OF ONTARIO and the ONTARIO POWER AUTHORITY

BETWEEN:
TRANSCANADA ENERGY LTD.

Claimant

-and-

HER MAJESTY THE QUEEN IN

RIGHT OF ONTARIO and the ONTARIO POWER AUTHORITY

Respondents

-and-

(ll .” )
CONFIDENTIALITY AGREEMENT

WHEREAS, in connection with this Arbitration between
TRANSCANADA ENERGY LTD. (“TCE") and the RESPONDENTS concerning the

. Southwest GTA Clean Energy Supply Contract between the Ontario Power



o Authonty and TCE'dated October:9; 2009: (the *CES. .Contract”), T"CE and the
Respondents have entered into an Arbltrahon agreement ¢ dated []uly* |
”Arbltrahon Agreement”)

1Q

R AND WHEREAS pursuant to the LAI'blﬁfal'lOIl Agreement e has
- produced certain. information and - documents relatmg to ‘the issues in this
Arbitration and the CES Contract (the ‘e Informatlo Y :

AND WHEREAS, pursuant to the Arbitration Agreement, the
Respondents have produced certain information and documents relating to the
issues in this Arbitration and the CES Contract (the “ Respondents Information”);

AND WHEREAS during the course of this Arbitration, the parties
may produce additional information and documents relating to the e Information,
the Respondents Information or the issues in this Arbitration (collectively referred
to with- the ® Information and the Respondents Informatlon as the “Confidential
. Information”);

AND WHEREAS the Confidential Information is either not available
to the general public and/or is confidential in nature and, on the basis thereof, the
parties have agreed to enter into a confidentiality agreement respectmg the

Confidential Information;

NOW THEREFORE THIS AGREEMENT WITNESSES THAT, in
consideration of the production of such information and documents and for other
good and valuable consideration, the receipt and adequacy of: which is hereby
acknowledged, the undersigned parties hereby agree as follows:

1. The undersigned acknowledge and agree that the statements in the Recitals of
this Agreement are true and correct.

2. Each of the undersigned hereby agree ‘on behalf of itself and its directors,
~ officers, employees, agents, partners, associates and advisors (including,
without limitation, legal advisors) (collectively, "Representatives"), to receive

and treat any of the Confidential Information produced by or on behalf of the

other party or its Representatives, or which is made available for review by

3I02011] (the



®)

)

(d)

the other party or its Representatives now or in the future, as strictly
confidential and proprietary information.

For clarity, information will not be deemed Confidential Information that (i)
becomes available in the public domain other than as a result of disclosure by

‘the undersigned, or (ii} is not acquired from one of the undersigned or

persons known by the recipient of the information to be in breach of an
obligation of confidentiality and secrecy to one of the undersigned in respect
of that information.

The undersigned hereby covenant and agree that:

the Confidential Information will not be used by the undersigned or its
Representatives, directly or indirectly, for any purpose except in connection
with the matters at issue in this Arbitration;

the Confidential Information will be kept confidential and will not be
disclosed in any manner whatsoever, in whole or in part, to any person or
entity except those directly involved in this Arbitration and, in such event,
only to the extent required in connection with the Arbitration and on
condition that the persons to whom such Confidential Information is
disclosed agree to keep such Confidential Information confidential and who

~ are provided with a copy of this Agreement and agree to be bound by the

terms hereof to the same extent as if they were parties hereto;

all reasonable, necessary and appropriate efforts will be made to safeguard -
the Confidential Information from disclosure to any person or entity other
than as permitted hereby; and

the undersigned shall be responsible for any breach of this Agreement by any
of its Representatives and shall, at its sole cost and expense, take all
reasonable measures (including but not limited to court proceedings) to
restrain its Representatives from and prohibited or unauthorized disclosure
or use of the Confidential Information.

The undersigned agree that the provisions of this. Agreement will apply.
retroactively to any disclosure of Confidential Information that has been
made to any person or entity as at the time of signing of this Agreement, and
that such persons or entities will be provided with a copy of this Agreement
and will be required to agree to be bound by the terms hereof to the same
extent as if they were parties hereto. If such person or entity to which
disclosure has been made does not agree to be bound by the terms of this
Agreement, the undersigned agree to take all reasonable, necessary and
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appropriate - efforts to- fe-acquire- all Conﬁden’aal Information that was
previously disclosed to that person or entity, as well as any copies thereof or
matenals created in connectlon Wlth the Conﬁdenhal Informatmn |

In the event that e1ther of the under31gned is requested or requlred (by oral
questionss,. interrogatoriés, requests: for .information or. documents in legal
proceedings, subpoena, civil investigative demand or other similar process)
to disclose any. of the Confidential Information, the undersigned agrees to
provide the other party with prompt written notice of any such request or
requirement in order to permit sufficient time for an application to Court for
a protective order or other appropriate remedy.

Each of the undersigned agrees that the other party does not and shall not
have an adequate remedy at law in the event of a breach of this Agreement
and that it will suffer irreparable damage and injury which shall entitle the
other party to an injunction issued by a Court of competent jurisdiction
restraining the disclosure of the Confidential Information or any part or parts
thereof. For greater clarity, nothing in this Agreement shall be construed as
prohibiting either of the undersigned from pursuing any other legal or
equitable remedies available to i, including the recovery of damages.

Each of the undersigned agrees to return all Confidential Information which
is provided to it by the other party, its Representatives and its witnesses
when this Arbitration has been completed, without retaining any copies
thereof. Each of the undersigned further agrees to arrange for all of its
Representatives and witnesses to return all Confidential Information in the
possession of or under the control of any of the Representatives or witnesses
to the other party when this Arbitration has been completed, without
retaining any copies thereof. :

The undersigned acknowledge and agree that this Agreement shall be
governed by and construed in accordance with the laws of the Province of
Ontario. If any provision of this Agreement is determined to be illegal,

invalid or unenforceable by a court of competent jurisdiction, that provision

will be severed and the remaining provisions will remain in full force and
effect.

Notwithstanding anything to the ~contrary in this Agreement, the
undersigned each acknowledges that this Agreement, the Confidential
Information, and any other document or agreement provided or entered into
in connection with this Arbitration, or any part thereof or any information
therein, may be required to be released pursuant to the provisions of the
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Freedom of Information and Protection of Privacy Act, R.5.0. 1990, c. E31, as
amended.

The obligations of the undersigned under this Agreement shall be binding
upon the undersigned, its successors and assigns and all of its
Representahves, including without limitation, its legal advisors.

' In witness whereof, the undersigned have executed this Agreement at
, this day of ,2011.

HER MAJESTY THE QUEEN IN RIGHT
OF ONTARIO

Per:
Name:
Title:

ONTARIO POWER AUTHORITY

Per;
Name:
Title:

TRANSCANADA ENERGY LTD.

Per:
" Name;

Title:

Per:
Name:
Title:




+ SCHEDULE “B”: "

T FULL AND FINAL RELEASE

D WHEREAS TRANSCANADA ENERGY LID. ("‘TCE”) and HER
MA]ESTY THE QUEEN IN RIGHT OF ONTARIO AND THE ONTARIO POWER'
AUTHORTTY (the ”Respondents”) have agreed to settle all matters outstanding between
the_m in respect of and arising from the Southwest GTA Clean Energy Supply Contract
‘dqted as of Qctober 9, 2009 (“CES Contract”) the letter dated October 7, 2010 by Which the
' E)ntarjg Power Authority (the “OPA”) terminated the CES Contraet and ac_knowledgeel
that TCE was entitled to its reasonable damages (the “October 7 Letter”) and TCE’e claim
that is the subject of a Notice given by it dated April 27, 2011 pursuant to section 22 (c) of
the Proceedings Against the Crown Act (the ”Cleim”); |

IN CONSIDERATION of the payment of the settlement amount agreed by
the parties for all claims arising from the CES Contract, the October 7 Letter and the Claim
[Inseifiilelob docamentsciting outifenlement ierma/arbibation awatd]

] (the “Arbitration”) and/or in consideration of the payment of the Final Award made in

[as set out in the

the arbitration proceedings between TCE and the Respondents pursuant to an Arbitration
Agreement dated P, and the payment by the Respondents to TCE of the sum of $5.00 (five
dollars) and for other good and valuable consideration, the receipt and sufficiency of which
is hereby acknowledged, by the undersigned, TCE, its directors, officers, employees,
agents, servants, administrators, successors, shareholders, members, subsidiaries, affiliates,

insurers, assigns and related parties from time to time (collectively, the “Releasor”);

THE . RELEASOR HEREBY RELEASES, ACQUITS, AND FOREVER
DISCHARGES WITHOUT QUALIFICATION the Respondents and their respectlve
directors, officers, employees, agents, successors, subsidiaries, affﬂ1ates, insurers and
assigns (the “Releasees”) from all manner of actions, causes of action, suits, proceedings,

debts, dues, accounts, obligaﬁcns, bonds, covenants, duties, contracts, complaints, claims



and demands for damages, monies, losses, indemnities, costs, interests in loss, or injuries
howsoever arising which hereto may have been or may hereafter be sustained by the
Releasor arising out of, in relation to or in connection with the CES Contract, the October 7
Letter, the Claim or the Arbitration and from ariy and all actions, causes of action, claims or
demands of whatsoever nature, whether in contract or in tort or arising as a fiduc'iary duty
or by virtue of any statute or otherwise or by reason of any damage, loss or injury arising
out of the matters set forth above and, without hmltmg the generﬂiw of the forégomg,

from any and all matters that were raised or could have been raised in respect to or arising |
out of the CES Contract, the October 7 Letter or the Claim. Notwithstandnig the foregoing,
nothing in this Release will limit, restrict or alter the obligations of the Respondehts to
comply with the terms of any settlement agreement with the Releasor or to comply with

any Final Award made in favour of the Releasor.

IT IS UNDERSTOOD AND AGREED thét this Full and Final Release is
intended to cover, and does cover: (a) not only all known injuries, losses and damages, in
respect of and arising from the CES Contract, the October 7 Letter and the Claim, but also
injuries, losses and damages not now known or anticipated but which may later develop or
be discovered, including all the effects and consequences thereof, and (b) any and all of the
claims or causes of action that could have been made at the Arbitration by the Releasor
against the Releasees, in respect of and arising from the CES Contract, the October 7 Letter
or the Claim, and that this Full and Final Release is to be construed liberally as against the
Releasor to fulfill the said intention.

AND FOR THE SAID CONSIDERATION it is agreed and understood
that, the Releasor will not make any claim in respect of and arising from the CES Contract,
the October 7 Letter of the Claim or take any proceedings, or continue any proceedings
against any other person’or corporation who might claim, in any manner or forum,
contribution or indemnity in common law or in equity, or under the Iﬁrovisions of any

statute or regulation, from any other party discharged by this Full and Final Release.



[ Lew 2 TT 18 UNDERSTOOD ?'ANO?‘AGREED”,‘:H&’E this- Full and Fmal Release shall
'o’perate":'co’ficlusive’ly as* an- estoppel-in  the. event of -any claim; action; complaint- or
proceeding which. might be brought in- the ‘future by the Releasor ‘with' respect to t'he :
matters covered by this Full and Fmal Release and arlslng from the CES Contract, the
October 7 Letter or the Clan:n and the Arbrtratlon ThlS Full and Fmal Release may be
pleaded in the event any such clan:n acuon complamt or proceedlng is brought as a
complete defence and reply, and rnay be rehed ‘upon in any proceedmg to dlsrmss ‘the
claim, action, complamt or proceeding on a su.mrnary bas1s and no ob]ectron will be ralsedr :
by any party in any subsequent action that the other parhes in the subsequent action were

not privy to the formation of this Full and Final Release.

AND FOR THE SAID CONSIDERATION the Releasor represents and
Warrants that it has not ‘assigned to  any person, flrrn, or corporatmn any of the actlons,
causes of action, clauns, debts, suits or demands of any nature or kind ar1s1ng frorn the CES
Contract, the October '7 Letter or the Claim which it has released by this Full and Final

Release.

~ ITIS FURTHER UNDERSTOOD AND AGREED that neither the Releasor
nor the Releasees admits liability or obligation of any kind whatsoever in respect of the
. CES Contract, the October 7 Letter or the Claim.

IT IS FURTHER UNDERSTOOD AND AGREED that the facts and terms
of this Full and Final Release and the settlement underlying it will be held in confidence
and will receive no publication either oral or in writing, dtrecﬂy or indirectly, unless
deemed essential on auditor;s or accountants’ written advice for financial statements or
income tax purposes, or for the purpose of any judicial proceeding, in which event the fact
the settlement is made without admission of liability will receive the same publication
simultaneously or as may be required by law, including without limitation, the disclosure

requirements of applicable securities law.



IT IS FURTHER UNDERSTOOD AND AGREED that this Full and Final
Release shall be binding upon and enure to the beriefit of the successors or assigns as the

case may be, of all the parties to this Full and Final Release.

IT IS FURTHER UNDERSTOOD AND AGREED that this Full and Final
Release shall be governed by the laws of the Province of Ontario and the laws of Céﬁada
applicable therein. TCE attorns to the non-exclusive jurisdiction of the ‘courts of the
Province of Ontatio in respect of any dispute arising from or in connection with or in

consequence of this Full and Final Release.

TCE ACKNOWLEDGES AND AGREES that it fully understands the
terms of this Full and Final Release and has delivered same voluntarily, after receiving
independent legal advice, for the purpose of making full and final compromise and
settlement of the claims and demands which are the subject of this Full and Final Release.

DATED this day of , 2011.

TRANSCANADA ENERGY LTD.

By:
Title




Crystal Pritchard

From: Michael Killeavy

Sent: Tuesday, August 02, 2011 11:38 AM

To: Michae! Lyle; JoAnne Butler; Brett Baker,; AmlrShaIaby, Kevin Dick
Subject: BOD 2 Aug 2011 Presentation - REVISED ..

Attachments: TCE Board Presentation 2 Aug 2011 v2.pptx

importance: High

Attached please find the revised BOD presentation. ! can insert Kevin's and Amir’s slides mto the appendix when they
are ready.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adefaide Street West, Suite 1600
Toronto, Ontario

- MSH1T1

416-969-6288

416-520-9788 (CELL)

. 416-967-1947 {FAX)
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Arbitration Agreement with TCE ‘
Presentation to Board of Directors

Prepared in Contemplatlon of
“Litigation: Solicitor/Client Prlwlege

August 2, 2010



Background: ) |

» - TCE served Crown with notice of proceedings against
the Crown in late. April and clock started to tick on 60 day
period before TCE could commence litigation against
Government

+ Subsequently, TCE advised OPA counsel that they had

three core demands in order to agree to arbitration

» Scope of arbitration limited only to appropriate quantum of
damages :

» Crown and OPA both partles to the arbitration o I

» No impact on ability of TCE to parhmpate in future OPA
procurement.processes .

. Of these three, the limitation on scope of arbltratlon is-by
far the most lmportant from TCE'’s perspectlve .

2 | ONTARIO
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Background:

» OPA briefed Government on these issues and attempted
to develop a common-approach with Government:-on
negotiating an arbitration agreement with TCE. .. ..

 [ssue was elevated in Government and Infrastructure -+
Ontario (“10”) was asked to take a lead- role in
negotiations |

. 10 was able to get TCE to agree to hold offon
.commencing litigation while discussions were pursued

3 ONTARIO /
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Prdposed Deal - Key Elements
 Commercial Deal between OPG and TCE where TCE |

would take ownership stake in Lennox

* Provision also made for subsequent negotiations on
potential joint ventures between TCE and OPGon
conversion of a coal unit to gas and development of new
gas plant |

 |f commercial deal not finalized by end of August, then
matters determined by way of binding arbitration. in
accordance with the arbitration agreement

- OPA s a party to proposed arbitration .agreemént

POWER AUTHORITY |

‘4 | ONTARIO



Arbitration Agreement - Key Elements i

» TCE, Crown and OPA are'parties in arbitration =~ |

 Subject of arbltratlon agreement is focused on quantum
of damages

+ OPA and Crown waive defences with respect to:

» Exclusion of liability clauses in contract

» Any possibility that plant would have been unable to be built
. because it did not receive all necessary approvals

+ TCE releases OPA and Crown from any further claims

» Process for arbltratlon award to be paid through transfer
of an interest in an asset owned by the Crown oran
agency of the Crown

K No reference to other OPA procurement processes

5 - ONTARIO
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Arbitration Agreement - OPA Key Concerns

. What is value proposition for ratepayers? — how strong
are arguments that OPA could have made in litigation
but are precluded from making in arbitration?

"« Who should pay arbitration award? — ratepayers or
taxpayers’?

« The tu'rbinés ‘are there opportunitiés to obtain
- ratepayer value by providing for assignment of turbmes
to successful bidder?

:  onNTARIO?

POWER AUTHORITY  }



 Arbitration Agreement - OPA Key Concerns '_ "

. ! I .
— !
- T ' g . . . ) . - . RAEEES Cafe el L e ..

. Characterlzat|on of October 7 letter — stated that OPA
termlnated Oakville contract in this Ietter |

L Scope of arbitration process — limits on arbltratlon

' process raises concern about abllity to obtain |nformat|on
from TCE ‘

No acknowledgement may be made of the fact that
matter has gone to arbltratlon .

PWER AUTHORITY



Comparison of Settiement Proposals

NRR covers capital costs, financing working capital, retums, fixed monthly payment over life of

$16,900/MW-montn §12,500/MW-monih §14,922MW-manth Unkngwn contract. Energy paid on a desmed dispatch basis, this plant will operate less than 10% of the time.
Un n Assumed 7.5% Cost of Equity, | TCE claimed “unleveraged” Unknewn TCE can finance/laverage how they want lo increase NPV of project. Wa have assumed in second
all aguity praject, discount rate of 5.25% proposal what we believe that thay would use,
20 Years + ) 20 Years + Wa believe that TCE obtains all their valus in Lhe firsl 20 years, 10 Year Oplion is & “nice to have™
Option for 10-Year 25 Years 25Years Option for 10-Year sweetener. Pracadent for 26-yaar conlracl, — Portiands Energy Centre has option for additional five
Extanslon Extansion years on lhe 20-year term.
LTEP indicales need for peaking generation in KWCG; need at laast 450 MW of summer peaking
450 MW 500 Mw 481w 450 Mw capacity, Average of 500 MW provides additional system flexibility and reduces NRR on per MW basis
Lump S:;r;;a'manl of Amartizs o:zﬁ;‘)syears =ro | Amertize o::tzf:syears —ne Unknown $37MM to be audited by Ministry of Finance for substantialion and reascnablensss
- - Pracedant — Portlands Energy Centre, Halton Hills, and NYR Peaking Plant. Pald on a cost recovery
Payment In addillan o the Payment ":q;d;“m" tothe Payment in addition lo the NRR Unknown basis, i.a, no cpportunity to charge an additional risk premlum on top of active costs, TGE estimate is
$100MM = 20%.
' Our CAPEX based on independent review by our Technical Expén and published information on other
$540mm $400mm $475 mmn Uni::?:vgnlgm!jﬁgsfr:‘r:‘the similar generation facilities. We have increased it by $75MM; however, cannot really substantiate
diffarence that i |s $540 mm :v::;a;herefora, we are still proposing a target cost on CAPEX where increases/decreases are
- T, TCE has given us limited [nsights into thelr op erating expenses, We have used advice from our
Little Visibifity Reascnable Reasonable Unknrown tachnical consultant on reasonabla OPEX astimates. -

Assistance/Protection from
miligating Planning Act
approvals risk

Wewuould approach
Government {o provide
Planning Act approvals

axemption,

Ne govemment assislance with
permitting and approvals
combinad with a goad faith
obligation to nagotiate OGS
cempensation and sunk costs if
the K-W Paaking Plant doasn't:
procaad bacause of permitting
Issues,

TCE is willing to accapt
permitting risk provided that it
has a right to {a) tarminate the
Reptacement Contract and (b}

receive a lump sum payment

for (i) sunk costs and {ii) .

financial value of the OGS
contract. This would apply lo
any and all permits, not just
thase issued under the

Planning Act,

Inthe Govemment-Insiructed counter-proposal the permitling risk is entirely transferrad to TCE;
however, the premise of finding compansation of OGS lost profits would continues until ‘another optien
js found, .

8
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Potential Outcomes'

* The followmg graphlc sets out several cases for |
| Iltlgatlon/arbltratlon and settlement

. "TCE S proposal to build the Replacement PrOJect costs
the ratepayer more than our potentlally worst case If we
were {o go to. Iltlgatlon e |

* The cost of the OPA’s Government—lnstructed Second
Counter-Proposal is close to the worst case if we were to
go to I|t|gat|on -

o | ourAmo
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Financial Value of Potential Outcomes

Litigation - Worst Case

Litigation - Intermediate Case

Litigation - Best Case

TCE Proposal 81 0GS Sunk
GPA Counter-Proposal - OGS Profits
m Capital
Government-instructed 2nd ! .
Counter-Proposal Expenditure
m Turbines
Competitive Tender - Worst Case '
mL itigation

Competitive Tender - Intermediate
Case

Competitive Tender - Best Case

s0 . $200 $400 $600 $800  $1,000

Cost to the Ontario Ratepayer ($millions)

‘ONTARIO
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Management Assessment | o

* Not enough information has been provided and we ‘
cannot provide any assessment on whether it's in the
best interest of the OPA to enter into this arbitration

agreement.

"o ONTARIO?
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Planning Aspects

B | ONTARIO

POWER AUTHORITY | _J



Planning Aspects
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Lennox GS - Current Status
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Southwest. Greafer Toronto Area (SW GTA) Supply
-

» Need for generation identified in OPA’s proposed
Integrated Power System Plan (IPSP) submitted to OEB
in August 2007 -

 GTA has experienced robust growth and generation in
the area continues to be significantly less than the GTA
load

- Has resulted in heavy reliance on the Transmission
System and the ability of existing infrastructure to service

- this area |

» Expected to fall short by 2015 or sooner

¢ ONTARIO
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: Southwest Greater Toronto Area (SW GTA) Supbly

* In addition to aggressive conservation efforts the OPA
“has identified the need for new electricity generation in
this:area: -
» New electricity generation will:
— S'up'port coal-fired generation replacement by 2014
— Provide system supply adequacy

—-Address' reliability issues such as local supply and voltage
- ‘support

e -e;fer Transmission needs jintheWest'ern GTA

1 " oNTARIO?

Privileged and Confidential - Prepared in Contemplation of Lifigation POWER AUTHORITY _/



OPA Procurement Process — Ministry Directive

* Ministry of Energy issued Dlrectlve to OPA in August
2008 to:-
- Competltively procure
— Combined-cycle, natural gas-flred electricity generatlon
facility
— Rated capacity up to ~850 MW
— In-service date not later than December 31, 2013

— Connected to the 230 kV Transmission System corridor
between the Oakville Transformer Station in Oakville to the
Manby Transformer Station in Etobicoke

- — Notto.be located at the former Lakeview Generating
Station site in Mississauga

ONTARIO
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OPA Procurement Process - RFQ & RFP

1. :R.e:qﬁe-st for Qualifications
— Released Qctober 2008 |
~ 9 Qualification Submissions were received

- — Short-list of 4 Qualified Applloants representlng 7
proposed projects resulted

2. Req‘uestf_or Proposals
— 'Released February 2009
~ " 4‘Proposals from 4 Proponents were received
— ‘Proposals evaluated on Completeness; Mandatory
Requirements; Rated Criteria and Economic Bid
oz iProject with lowest Adjusted Evaluated Cost selected

oo "~ ONTARIO'
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Procurement Process - Contract

« SW GTA Contract based on Clean Energy Supply (CES)
Contract | |
— 20 year term
- — Contract-for-Differences based on Deemed Dispatch logic:
- Generator guaranteed Net Revenue Requirement (NRR)
- Market Revenues < NRR = Payment from OPA
« Market Revenues > NRR = Payment from Generator

« TransCanada Energy Ltd. (“TCE”) was the succeful
proponent in the RFP and was awarded SW GTA CES
Contract on October 2009

2 " ONTARIO
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Opposition to Gas-Fired Generation

. Procurement process fraught with Iocal opposrtlon
. Town of Oakvrlle passed several by-Iaws

| ‘_,,,__;_-\.Intenm control of power generation facilities on certarn lands in

*the Town of Oakville (2009-065)

"'?'Town of Oakville Official Plan’ Livable Oakville (2009-112)
“Héalth Protection and Air Quality By-law (2010-035)
= Amendment to the Official Plan of the Oakville Planning Area

(Power Generation Facilities) (2010-151)

Amend the Comprehensive Zoning By-law 1984-63 to make

- .‘_:_modrflcatlons for power generation facilities (2010-152)

"Amend the North Oakville Zoning By-law 2009-189 to make

- modifications for power generation facilities (2010-153)

Gk

" ONTARIO
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Opposition to Gas-Fired Generation
S

* Town of Oakville rejected TCE’s:
— Site plan application
— Application for minor variances

+ Mississauga Mayor Hazel McCallion publically opposed

- project:

»  Liberal MPP Kevin Flynn publlcally opposed prOJect

« CACA (Citizens For Clean Air) is a non-profit Oakville
organization opposed to locating power plants close to

homes and schools. Frank Clegg is the Chairman and
Director and former President of Microsoft Canada

22 | ONTARIO
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Government Cancellation

. October 7. 2010 Energy Minister Brad Duguid, along |
with Oakville Liberal MPP Kevin Flynn, announced the
Oakwlle power plant was not moving forward

. OPA prowded TCE with letter, dated 7 October 2010
that stated “The OPA will not proceed with the Contract.
AS a result of this, the OPA acknowledges that you are
entltled to your reasonable damages from the OPA,
/ncludmg the anticipated financial value of ttie Contract.”

+ OPA Contract contains an Exclusion of Consequential
- Damages clause (including loss of profits)

K2 " ONTARIO?
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Termination Negotiations |

« Subsequent to the announcement of the cancellation of
the Oakville GS project the OPA and TCE entered into
negotiation to terminate the contract on mutually |
acceptable terms.

« These discussions began in October 2011 and continued
until Aprll 2011 | |

« All these discussions we on a confidential and without
prejudice basis.

v " ONTARIO
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TCE Initial Concerns

- TCE identified 3 immediate concerns:
1. Canadian Securities Administrators (CSA) disclosure
~requires TCE to report a write down on the project if out-
-~ -of<pocket costs not resolved by year-end (~$37. MM)
2.0 ‘Handling of Mitsubishi (MPS Canada Inc. ) gas turbine
. order($210 MM) |
3. Financial value of OGS

+ TCE'met with Premier’s Office and advised that Ontario
has other generation needs; TCE is a good counterparty;
and asked TCE to be patient and not sue immediately

£ "~ ONTARIO
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Confidentiality Agreement
- All OPA and TCE discussions related to the termination

of the contract have occurred on a “without wrejudice”
basis. . | |

« Oct. 8" OPA and TCE entered into Confidentiality
Agreement to ensure certain communications remain
confidential, without prejudice and subject to settlement
‘privilege.

* This agreement has a term of five yelars.

2 ONTARIO
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TCE S Treasury Department needed documentation from
--«.the OPA statlng there was a replacement project to
‘which'the OGS’s out-of-pocket costs could be applied to
;;-;t-="av.,;ei,’-;havi‘ng to write them off at year-end

IVI‘. J executed December 21, 2010:
T Potentlal Project site identified for Cambridge

S Potentlal PrOJect will utilize the gas turbines sourced for
OGS

“'Z~ OPA & TCE agree to work together in good faith to
~‘negotiate a Definitive Agreement for the Potential Project

--—Pten’ual Project to be gas-fired peaking generation plant
. ..—.Expired June 30, 2011
| i ONTARIO
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Replacement Project

It was determined that the replacement project would be a
gas-fired peaking generation (i.e. simple cycle) plant with a
contract capacity of 400 - 450 MW |

TCE owns a site in Cambridge (Eagle St.) but close to
schools and residential areas

TCE identified the Boxwood Industrial Park in Cambridge as
its preferred site

TCE has had preliminary discussions with the City of
Cambridge and they seem to be a willing host

C4CA has commenced a letter writing campaign against the
replacement project

The 2 Mitsubishi M501GAC gas turbines purchased for

OGS will be repurposed for the replacement progct -
. NTARIOf,
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-Re'p'lfa-_ce-ment Project Negotiations

» Negotiations focused on the following issues:
e Capltal costs of, Replacement Project
= FlnanCIal value of OGS

- Dlsposmon of I\/lltsublshl gas turblnes

- Proper allocation of project risk, i.e., who bears the
approvals and permlttlng risk for the Replacement Project.

 The negotlatlons were premised on-the financial value of
OGS bemg “built” into the return that TCE would get from
the’ Replacement Project.

2 - ONTARIO
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OPA Analysis |
* OPA undertook a detailed analysis of the Replacement
Project..

» Third party technical and financial consultants were hired
to support this effort.

 The OPA believes that TCE’s projected capital
expenditure for the Replacement Project is far too high.

- TCE ,_é,S_jcimated that the CAPEX was on the order of $540
million. Our estimate is $375 miillion.

30 ONTARIO
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Fundamental Disagreement - Value of OGS

. . -*“?i'L"‘-" et e . . )
. . P A T LT AN Vo S S N 5 . o .. X : . |
"o . s B

. TCE has clalmed that the financial value of the OGS
contract is $500 million.

. T E presented a project pro forma for the OGS b|d into
the SWGTA RFP.

The 'model shows a NPV of after-tax cash flows of $503
mllhon

~* ltalso shows a discount rate of 5.25% for discounting
" "the cash flows ~ TCE'’s purported unlevered cost of |

-'f»;eqwty -
ONTARIO
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Residual Value of the OGS

. The $503 million NPV is calculated over the thirty year
life of the project, whereas the contract has a 20-year
term.

 Cash flows over the term of the contract amount to $262
- million. Almost half of the claimed value of OGS comes
-~ from a very speculatlve residual value.

« TCE maintains that the residual value of the OGS after
the expiry of the term was high because it would get a
replacement contract. We disagree with this assertion.

a2 | ONTARIO ”
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TCE Current Position on OGS Financial Value

. . o L
. T S idy bt .
: : 1 D : ] T S . .
i ' : ClEgmedai . ST i L
. . IR f_l_g!:;h ) f b . . . ) ‘
. . - .
L '

. l'hf'Fe'bruéry 2011 TCE revised its initial position on the
. residual value of the OGS. .

. _I"tfs"tétéﬂd that the residual cash flows ought to be
discounted at 8%, which would yield a OGS NPV of
| $73"8"~'5 mmio%n- and not the earlier claimed $503 million.

. Our mdependent expert believed that the NPV of OGS
~ could be on the order of $100 million. Given the
~_problems in developmg OGS the value is likely much
Iower |
33 o ONTARIO
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Ministry of Energy Directive

- OPA has worked closely with Ministry of Energy on the
drafting of a Directive to authorize negotiations with TCE
for the replacement project

« OPA requires a Directive to enter into the Definitive
Agreement

« Ministry wants the Directive to be silent on including the
financial value of the OGS Contract into the revenue
requirement for the replacement project

 Directive remains outstanding

> ONTARIO
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Settlement Proposals

‘March 10t OPA received TCE’s Potential Project Pricing
and Terms Proposal

— Commercial parametérs for the proposed peaking plant |
along with proposed revisions to the peaking contract

« TCE proposing to pass through majority of risk to Ontario
‘ratepayer
« OPA retained Financial Consultant to assist with due
diligence of TCE's Proposal
« March 28" OPA made a counter-proposal to TCE
 April 61" TCE rejected OPA’s counter-proposal

3 ONTARIO’
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Crystal Pritchard

From: Michael Lyle

Sent: : “Tuesday, August 02, 2011 11:53 AM

To: Michael Killeavy; JoAnne Butler; Brett Baker; Amir Shalaby; Kevin Dick -
Subject: RE: BOD 2 Aug 2011 Presentation - REVISED ....

Attachments: TCE Board Presentation 2 Aug 2011 v3.pptx

Some changes in light of more info on the Lennox side of the deal.

Michael Lyle

General Counsel and Vice Presndent
Legal, Aboriginal & Regulatory Affairs
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario, M5H 1T1

Direct: 416-969-6035

Fax: 416.969.6383

Email: michael.lyle@powerauthority.on.ca

This e-mail message and any files fransmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s}, any dissemination, distribution or copying of this e-mail message or
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately
and delete this e-mail message

From: Michael Killeavy

Sent: August 2, 2011 11:38 AM

To: Michael Lyle; JoAnne Butler; Brett Baker; Amir Shalaby, Kevin Dick

Subject: BOD 2 Aug 2011 Presentation - REVISED .. :

Importance: High

Attached please find the revised BOD presentation. | can insert Kevin’s and Amir’s sfides into the appendix when they
are ready.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

MSH 1T1

416-969-6288

416-520-9788 (CELL)

416-967-1947 (FAX)
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Background:
=

» TCE served Crown with notice of proceedings against

. the Crown in late April and clock started to tick on 60 day
period before TCE could commence litigation against
Government

« Subsequently, TCE advised OPA counsel that they had

three core demands in order to agree to arbitration

» Scope of arbitration limited only to appropriate quantum of
damages |

» Crown and OPA both parties to the arbitration

» No impact on ability of TCE to part|C|pate in future OPA
procurement processes

« Of these three, the limitation on scope of arbitration is by
far the most important from TCE'’s perspective

2 ONTARIO
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. 'Pf-fﬁ'j-@"'-.b'ri'efe'd‘Government on these issues and attempted
to.develop a common approach with Government on
negotiating an arbitration agreement with TCE

 Issue-was elevated in Government and Infrastructure
Ontario: (*lO”) was asked to take a lead role in
negotiations

+ 10 was able to get TCE to agree to hold offon
commencmg ‘Iitigatio_n while discussions were pursued

s ouumo
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Proposed Deal - Key Elements
S

« Commercial Deal between OPG and TCE where TCE

- leases Lennox facility and constructs new combined
cycle gas plant on Lennox site under PPA with OEFC
(the issues related to a gas plant at Lennox are
discussed in the Appendix)

 Provision also made for subsequent negotiations on
potential joint venture between TCE and OPG on
conversion of Nanticoke to gas

» If commercial deal not finalized by September 1, then
matters determined by way of binding arbitration in
accordance with the ar_bitration agreement

« OPA is a party to proposed arbitration agreement .
4 ONTARIO
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Arbitration Agreement - Key Elements

. TCE Crown and OPA are parties in arbitration

. Subject of arbitration agreement is focused on quantum
- of damages

. OPA and Crown waive defences with respect to:

» Exclusion of liability clauses in contract

» Any possibility that plant would have been unable to be built
because it did not receive all necessary approvals

. TCE releases OPA and Crown from any further claims

o ‘-Process for arbitration award to be paid through transfer
| ,of an interest in an asset owned by the Crown or an
~...agency of the Crown - .

:“-____:_‘A‘No reference to other OPA procurement processes

5 | ONTARIO

POWER AUTHORITY



Arbitration Agreement - OPA Key Concerns

* What is value proposition for ratepayers? — how strong
are arguments that OPA could have made in litigation
but are precluded from making in arbitration?

» Who should pay arbitration award? — ratepayers or
taxpayers?

* The turbines — are there opportunities to obtain
ratepayer value by providing for aSS|gnment of turbines
to successful bidder?

0 -~ ONTARIO
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-./Arbitration Agreement - OPA Ke}y Concerns

. Characterlzatlon of October [ letter — stated that OPA
termlnated Oakville contract in this letter

Scope of arbitration process — limits on arbitration
rocess raises concern about ability to obtain information

~e2No a’cknowledgement may be made of the fact that
~ matter has.gone to arbitration

7 ~ ONTARIO
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Comparison of Settlement Proposals

$16,900/MW-month

$12, 500/MW-month

$14,922/MW-month

NRR covers capital costs, financing working capital, returns, fixed monthly payment over life of
confract. Energy paid on a daemed dispatch basis, this plant will operate less than 10% of the time.

mitigating Planning Act
approvals risk

Government ta provide
Planning Act approvals
‘exgmption.

abligetion to negotiate OGS
compensation and sunk costs if
the K-W Peaking Plant doesn't
procesd hacause of parmitting
issues.

Unknown Assumad 7.5% Cost of Equity,] TCE claimed "unleveragad” Unknown ‘TCE can financallaverage how thay want to Increase NPV of project. We have assumed in secend
‘ all equity project, discount rate of 5,25% propasal what we believa that they woeuld use.
20 Years + 20 Years + Wa believe that TCE oblains ali Lhelr value [n the first 20 years. 10 Year Optionis a “nice to have”
Option for 10-Year 25 Years 25 Years Option for 10-Year swoetener. Precedent for 25-year contract. — Porttands Energy Centre has optien for additional five
Extension Extension years on the 20-year tarm.
LTEP Indicates need for paaking generation in KWCG; need at least 450 MW of summer paaking
450 MW 500 MW MW 450 My capacity, Average of 500 MW provides addittonal system tlexibility and reduces NRR an per MW basis
Lump S:;n_’:zment of Amartize u:;;fnssyeam -no | Amorize or\raelzfniyaam- no Unknown $37MM to be audited by Ministry of Financa for substantiation and reasonableness
: Pracadent - Portiands Energy Centre, Halton Hills, and NYR Peaking Plant, Paid on a cost recovery
Payment "h;d:mm tathe Payment 'r;‘;d;mo" tathe Payment in addition to tha NRR Unknown basis, i.e, no opportunity to charge an additicnal risk premium on top of actllve costs. TCE estimate is
$100MM £ 20%,
Known Our CAPEX based on Independant review by our Technical Expert and published Information on other
$540mm $400mm $475.mm un mmn':g::?ﬁ?gg;’;m similar genaration faclliies, We have Incraased it by $75MM; hawever, cannat really substantiate
differenca that it ks $540 mm why. Therefore, we are still proposing a target cost on CAPEX where increases/decreases are
shared,
" TCE has given ug fimited Insights Into their dparating expenses. Wa have used advice from our
Littte Visibility Reasonabls Reasonabls, Unknawr technical consullam on reasonable OPEX eslimates.
TCE I willing (o accept
R permitting risk provided that It
No gwa'mment asalstanca with has a right to (a) terminate the
pemitting and approvals
We would approach combined with a good faith Replacement Contract and (b)
| Assistance/Protection from receive a lump sum payment | in Ihe Government-Instructed counter-proposal the permitting risk is entirely transferred to TCE;

for (i) sunk costs and (i)
financiat value of tha OGS
contract, This would apply to
any and all permits, not just
those issued under the

Planning Act,

however, the promise of finding compansation of OGS lost profits would continues until another option
is found. : .

Privileged and Canidential - Prepared in Contemplation of Litigation
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Poteni:ial Outcomes

'° The followmg graphlc sets out several cases for
Iltlgatlon/arbltratlon and settlement

. TCE’S propoSaI to build the Replacement Project costs
‘the ratepayer more than our potentially worst case
scenarlo |f we were to go to litigation

. TIZh:e cost ofthe 'OPA’s..f.S:econd\.,..Coz.u nter-Proposal is close

“to the worst case if we were to go to litigation

I " ONTARIO
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Financial Value of Potential Outcomes o
e

Litigation - Worst Case.

Litigation - Intermediate Case

Litigation - Best Case

TCE Proposal ® OGS Sunk
i »
OPA Counter-Proposal ! : OGS Profits
Government-instructed 2nd l.l--l. . % Capital '

Counter-Proposal ' . ‘ Expenditure

NN N N T I T O N B wTurbines

Competitive Tender - Worst Case |
| = Litigation

Competitive Tender - Intermediate
- Case .

Competitive Tender - Best Case

$0 $200 $400 $600 800  $1,000

Cost to the Ontario Ratepayer ($millions)

ONTARIO
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- Management Assessment |

* Not enough information has been provided and we
cannot provide any assessment on whether it is in the
best interests of the OPA to enter into this arbitration

agreement

" ONTARIO
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Appendix

2 ONTARIO”

POWER AUTHORITY {_J



Plan ning Aspects
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Planning Aspects
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rm.::.o.x GS - Current Status
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Southwest Greater Toronto Area (SW GTA) Supply

* Need for generation identified in OPA'’s proposed
Integrated Power System Plan (IPSP) Submltted to OEB

in August 2007

« GTA has experienced robust growth and generation in
the area continues to be significantly less than the GTA
load

« Has resulted in heavy reliance on the Transmission

-System and the ability of existing infrastructure to service
this area

. Expected to fall short by 2015 or sooner

e ONTARIO
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Southwest Greater Toronto Area (SW GTA) Supply

‘In addition to aggressive conservation efforts the OPA
has identified the need for new electricity generation in
this area:
 New electricity generation will:
- Support coal-fired generation replacement by 2014
— Provide system supply adequacy
-~ Address reliability issues such as local supply and voltage

suppod
e Iefer Transmission needs in the Western GTA

v ONTARIO/
POWER AUTHORITY {_f
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OPA Procurement Process — Ministry Directive

« Ministry of Energy issued Directive to OPA in August
2008 to:
— Competitively procure
— Combined-cycle, natural gas-fired electricity generation
facility |
— Rated capacity up to ~850 MW
— In-service date not later than December 31, 2013

— Connected to the 230 kV Transmission 'System corridor
between the Oakville Transformer Station in Oakuville to the
Manby Transformer Station in Etobicoke

- — Not to be located at the former Lakeview Generating
Station site in Mississauga

' ONTARIO
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OPA Procurement Process — RFQ & RFP

1. Request for Qualifications
— Released October 2008
— 9-Qualification Submissions were received
- Sho’i*’tﬂ-i'étbf47Ql"Jalified Applicants representing 7
| p‘ropt‘)"sed"-projects resulted
2. Request for Proposals
- --?'-Released February 2009
— 4 Proposals from 4 Proponents were received

~ Proposals evaluated on Completeness; Mandatory
- Requirements; Rated Criteria and Economic Bid

727 Project with lowest Adjusted Evaluated Cost selected

o ONTARIO
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Procurement Process - Contract

« SW GTA Contract based on Clean Energy Supply (CES)
Contract | | |
— 20 year term
— Contract-for-Differences based on Deemed Dispatch logic:
- Generator guaranteed Net Revenue Requirement (NRR)
* Market Revenues < NRR = Payment from OPA
« Market Revenues > NRR = Payment from Generator

« TransCanada Energy Ltd. (“TCE”) was the succeful
proponent in the RFP and was awarded SW GTA CES
- Contract on October 2009

2 " ONTARIO
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.Opposition to Gas-Fired Generation

Procurement process fraught with local opposmon
Town of Oakwlle passed several by-laws:

| Penaty

"_z.»;;_.lnterrm control of power generation facilities on certain lands in

" the Town of Oakuville (2009-065)

""'}Town of Oakville Official Plan Livable Oakville (2009-112)
"‘Health Protection and Air Quality By-law (2010-035)
“Amendment to the Official Plan of the Oakville Planning Area
(Power Generation Facilities) (2010-151)

‘Amend the Comprehensive Zoning By-law 1984-63 to make

. modrfrcatrons for power generation facilities (2010-152)

Amend the North Oakville Zonlng By-law 2009-189 to make

~ modifications for power generation facilities (2010-153)

= ONTARIO
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Opposition to Gas-Fired Generation

* Town of Oakville rejected TCE’s:
— Site plan application
— Application for minor variances

» Mississauga Mayor Hazel McCallion publically opposed
project

 Liberal MPP Kevin Flynn publically opposed project

« CA4CA (Citizens For Clean Air) is a non-profit Oakville
organization opposed to locating power plants close to

homes and schools. Frank Clegg is the Chairman and
Director and former President of Microsoft Canada

> ONTARIO
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Government Cancellation

+ October 7, 2010 Energy Minister Brad Duguid, along
with Oakuville Liberal MPP -Kevin Flynn, announced the
Oakvnlle power plant was not moving forward

. OPA prowded TCE with letter, dated 7 October 2010
that stated “The OPA will not proceed with the Contract.
~ As a result of this, the OPA acknowledges that you are
entitled to your reasonable damages from the OPA,
mcludmg the anticipated financial value of the Contract.”

+ OPA Contract contains an Exclusion of Consequentlal
Damages clause (mcludmg loss of profits)

2o ~ ONTARIO
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Termination Negotiations

« Subsequent to the announcement of the cancellation of
the Oakville GS project the OPA and TCE entered into
negotiation to terminate the contract on mutually
acceptable terms.

» These discussions began in October 2011 and continued
until April 2011. |

. - All these discussions we on a confidential and without
prejudice basis.

. ONTARIO
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‘TCE Initial Concerns

. TCE identified 3 immediate concerns:
1. Canadian Securities Administrators (CSA) disclosure
f‘?--'?’f“‘:‘}-f’?—f"‘-f--??rrequwes TCE to report a write down on the project if out-
“uiof-pocket costs not resolved by year-end (~$37 MM)
‘2" Handling of Mitsubishi (MPS Canada, Inc.) gas turbine
< order ($210 MM) -

3. Financial value of OGS
TEE:met with Premier’s Office and advised that Ontario

~ has.other-generation needs; TCE is a good counterparty;
- and-asked TCE to be patient'and not sue immediately

2 ONTARIO ?
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COnfidentiality Agreement
» All OPA and TCE discussions related to the termination

of the contract have occurred on a "without wrejudice”
basis.

« Oct. 8"'OPA and TCE entered into Confidentiality
Agreement to ensure certain communications remain
confidential, without prejudice and subject to settlement

privilege.

» This agreement has a term of five years.

2 ONTARIO
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« “TCE'’s Treasury Department needed documentation from
.thie'OPA stating there was a replacement project to
:which-the OGS’s out-of-pocket costs could be applied to

aveid having to write them off at year-end

M.iﬁ ‘executed December 21, 2010:
T Potentlal Project site identified for Cambndge

.~ Potential Project will utilize the gas turbines sourced for
OGS |

"~ OPA & TCE agree to work together in good faith to
- ‘negotiate a Definitive Agreement for the Potential Project
v = Potential Project to be gas-fired peaking generation plant
- = Expired June 30, 2011 | o
| | 27 ONTARIO #
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Replacement Project .
e

It was determined that the replacement project would be a
gas-fired peaking generation (i.e. simple cycle) plant with a
contract capacity of 400 - 450 MW

TCE owns a site in Cambridge (Eagle St.) but close to
schools and residential areas

TCE identified the Boxwood Industrial Park in Cambridge as
its preferred site

TCE has had preliminary discussions with the City of
Cambridge and they seem to be a willing host

C4CA has commenced a letter writing campaign against the
replacement project |
The 2 Mitsubishi M501GAC gas turbines purchased for
OGS will be repurposed for ;tshe replacement project

NTARIO?
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Replacement Project Negotiations
« Negotiations focused on the following issues:
—.Capital costs of Replacement PrOJect
~— Fmancnal value of OGS

— Dlsposmon of Mitsubishi gas turbines

G Proper allocation of project risk, i.e., who bears the
| approvals and permitting risk for the Replacement Project.

* The negotlatlons were premised on the financial value of
OGS belng “puilt” into the return that TCE would get from
~ the Replacement Project.

B ONTARIO
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OPA Analysis
|

+ OPA undertook a detailed analysis of the Replacement
Project.

- Third party technical and financial consultants were hired
to support this effort.

« The OPA believes that TCE’s projected capital
expenditure for the Replacement Project is far too high.

« TCE estimated that the CAPEX was on the order of $540
million. Our estimate is $375 million.

30 ONTARIO
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-F-u;nda'men-tal Disagreement - Value of OGS

S TR ) r . . .
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. TCE has claimed that the fmancnal value of the OGS
contract is $500 million.

| ;e-;;:-i;E;:presented a prOJect pro forma for the OGS bid into
- the SWGTA RFP.

‘The model shows a NPV o'f after-tax cash flows of $503

. It also shows a discount rate of 5.25% for discounting

the cash flows ‘TCFE'’s purported unlevered cost of

: ONTARIO
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Resid_ual Value of the OGS

« The $503 million NPV is calculated over the thirty year
life of the project, whereas the contract has a 20-year

term.

« Cash flows over the term of the contract amount to $262
million. - Almost half of the claimed value of OGS comes
from a very speculative residual value.

« TCE maintains that the residual value of the OGS after
the expiry of the term was high because it would get a
replacement contract. We disagree with this assertion.

2 | ONTARIO
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TCE Current Position on OGS Financial Valfue |

“+ In'Fébruary 2011 TCE revised its initial position on the
residual value of the OGS.

Itstatedthat the residual cash flows ought to be
-diseounted at 8%, which would yield a OGS NPV of
$385 miillion and not the earlier claimed $503 million.

. Our mdependent expert believed that the NPV of OGS
could be on the order of $100 million. Given the
| problems in developing OGS the value IS Ilkely much

Privileged and Confidential - Prepared in Contemplation of Litigation POWER AUTHORITY | »



Ministry of Energy Directive
-

- OPA has worked closely with Ministry of Energy on the
drafting of a Directive to authorize negotiations with TCE
for the replacement project

« OPA requires a Directive to enter into the Definitive
Agreement
« Ministry wants the Directive to be silent on including the

financial value of the OGS Contract into the revenue
requirement for the replacement project

 Directive remains outstanding

. ONTARIO?Z
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Settilement Proposals

—

. March 10t OPA received TCE’s Potential Project Pricing
and Terms Proposal |

— Commercial parameters for the proposed peaking plant
along with proposed revisions to the peaking contract

« TCE proposing to pass through majority of risk to Ontario
ratepayer

« OPA retained Financial Consultant to assist with due
diligence of TCE’s Proposal ‘

» March 28t OPA made a counter-proposal to TCE

~* April 6" TCE rejected OPA’s counter-proposal

s " ONTARIO
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TCE Current Position on OGS Financial Valfue |

“+ In'Fébruary 2011 TCE revised its initial position on the
residual value of the OGS.

Itstatedthat the residual cash flows ought to be
-diseounted at 8%, which would yield a OGS NPV of
$385 miillion and not the earlier claimed $503 million.

. Our mdependent expert believed that the NPV of OGS
could be on the order of $100 million. Given the
| problems in developing OGS the value IS Ilkely much
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Ministry of Energy Directive
-

- OPA has worked closely with Ministry of Energy on the
drafting of a Directive to authorize negotiations with TCE
for the replacement project

« OPA requires a Directive to enter into the Definitive
Agreement
« Ministry wants the Directive to be silent on including the

financial value of the OGS Contract into the revenue
requirement for the replacement project

 Directive remains outstanding
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Crystal Pritchard

From: ' Michael Killeavy

Sent: Tuesday, August 02, 2011 12 03 PM

To: Michael Lyle; JoAnne Butler; Brett Baker; Amir Shalaby Kevm Dick -
Subject: RE: BOD 2 Aug 2011 Presentation - REVISED ..

Attachments: TCE Board Presentation 2 Aug 2011 v4.pptx

Here is a further updated presentation — | removed “government-instructed” from references to the second counter .
proposal. | also added the “Privileged and Confidential - Prepared in Contemplation of Litigation” footer to all the slides.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 1T1

416-969-6288

416-520-9788 (CELL)

416-967-1947 (FAX)

From: Michael Lyle

Sent: August 2, 2011 11:53 AM

To: Michael Kilieavy; JoAnne Butler; Brett Baker; Amir Shataby; Kevin Dick
Subject: RE: BOD 2 Aug 2011 Presentation - REVISED ....

Some changes in light of more info on the Lennox side of the deal.

Michael Lyle

General Counsel and Vice President
Legal, Aboriginal & Regulatory Affairs
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Torento, Ontario, M5H 171

Direct: 416-969-6035

Fax: 416.969.6383

Email: michael.lyle@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential
and/or exempt from disclosure under applicable law, If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or
any files transmitted with it is strictly prohibited. [f you have received this message in error, of are not the named recipient(s), please notify the sender immediately
and delete this e-mail message

From: Michael Killeavy

Sent: August 2, 2011 11:38 AM

To: Michael Lyle; JoAnne Butler; Brett Baker; Amir Shalaby, Kevin Dick

Subject: BOD 2 Aug 2011 Presentatron REVISED ..

Importance. High

Attached please find the revised BOD presentation. |can insert Kevin's and Amlr’s slides into the appendix when they
are ready. .



Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 171

416-969-6288

416-520-9788 (CELL)

416-967-1947 (FAX)
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Background:
-

« TCE served Crown with notice of proceedings against
the Crown in late April and clock started to tick on 60 day
period before TCE could commence litigation against
Government
« Subsequently, TCE advised OPA counsel that they had

three core demands in order to agree to arbitration

» Scope of arbitration limited only to appropriate quantum of
damages

» Crown and OPA both parties to the arbitration

» No impact on ability of TCE to participate in future OPA
procurement processes

« Ofthese three, the limitation on scope of arbitration is by
far the most important from TCE’s perspective

2 ONTARIO
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Background: -

. '."Péée'_.---b-ri'efed'-Gove’rnmenton these issues and attempted
to.develop a common approach with Government on
negotiating an arbitration agreement with TCE

« Issue:was elevated in Government and Infrastructure
Ontario("lO”) was asked to take a lead role in
nhegotiations

~+ 10 was able to get TCE to agree to hold off on |
lcqmmenc’ing Iiti‘gation while d_iscussions'were pursued

3 " ONTARIO
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Proposed Deal - Key Elements

- Commercial Deal between OPG and TCE where TCE
leases Lennox facility and constructs new combined -
cycle gas plant on Lennox site under PPA with OEFC
(the issues related to a gas plant at Lennox are
discussed in the Appendix)

 Provision also made for subséquent negotiationshon
potential joint venture between TCE and OPG on
conversion of Nanticoke to gas

o If Comjmercial deal not finalized by September 1, then
matters determined by way of binding arbitration in
accordance with the arbitration agreement

 OPA is a party to proposed arbitration agreement

4 ONTARIO
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Arbitration Agreement ~ Key Elements

. 'TCE Crown and OPA are parties in arbitration

Subject of arbitration agreement is focused on quantum
of damages

. OPA and Crown waive defences with respect to:

» Exclusmn of liability clauses in contract

» Any possibility that plant would have been unable to be built
because it d|d not receive all necessary approvals

. TCE releaees OPA and Crown from any further claims

. ‘Process for arbltratlon award to be paid through transfer
~ of an interest in an asset owned by the Crown or an
.. ;agency of the Crown

“ No reference to other OPA procurement processeS

> ONTARIO
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Arbitration Agreement - OPA Key Concerns

« What s value'proposition for ratepayers? — how strong
are arguments that OPA could have made in litigation
but are precluded from making in arbitration?

« Who should pay arbitration award? — ratepayers or
taxpayers?

* The turbines — are there opportunities to obtain
ratepayer value by providing for assignment of turbines
to successful bidder?

: " ONTARIO
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__Arbitration Agreement - OPA Key Concerns

i%i-haraotenzatlon of October 7 letter — stated that OPA
:'ermlnated Oakville contract i in this letter

Scope of arbitration process - limits on arbitration
process raises concern about ability to obtain information
'-fl_fr?om--TCE

No acknowledgement may be made of the fact that
::J_atter has gone to arbltratlon
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Comparison of Settlement Proposals

NRR covers capital costs, financing working capital, returns, fixed monthly payment over life of

proceed because of pamitting
issyes,

centract. This would apply ta
any and ati permits, not fust
those issued under the

Planning Act.

il
' ; .. $16,900/MW-month $12,500MW-month $14,922MW-month Unknaym canlrect, Energy paid on & desmed dispalch basls, this plant will operate lass than 10% of the tims.
! Unknown Assumed 7.5% Costof Equily, ] TCE claimed *unleveraged” Unknown TCE can ﬁnehoellaveraga how they want to Increase NPV of project. Wa have assumed in second
i all equily projact. discount rate of 5.25% proposal what we bellava that they would use. .
20 Years + 20 Years + We balleve that TCE obtalns all thedr value In the first 20 years, 10 Year Option is a “nice lo have®
e Option for 10-Year 25 Years 25 Years Option for 10-Year Jswestener. Precedent far 25-year contract. — Portiands Energy Centre has option for additional five
' Extension - Extension years on the 20-year tarm.
: LTEP indicates need for peaking generation in KWCG; need at least 450 MW of summer peaking
; 450MW 500 MW 481 Mw 450 MW capacity, Average of 500 MW provides additional system flexibllity and reduces NRR on per MW basls
. Lump ssug;::)‘fment of Amartize o:t:t;ﬁivears -mo [ Amortize or\:zfnfasyaars —fa Unknown $37MM 1o be audited by Ministry of Finance for substantiation and reasonableness
i1 Precedent — Portlands Energy Cenlre, Haltan Hills, and NYR Peaking Plant. Paid on a cost recovery
: Paymant Ir;l;c:lﬂnn totha Payment in addition ko tha Payment in addition to the NRR Unknown basis, Le. no cpportunily to charge an additional risk premium on 1op of active costs. TCE astimale is
! $100MM + 20%.
i
: Our CAPEX based on indepandent reviaw by our Technlcal Expert and published information on other
" $540mm $400mm $475 mm U"gmﬂi:‘m'ﬂggﬁ':"he slmitar generation facililies, We have Incraased it by $75MM; howsver, cannat really substantiate
difference that it is 5540 mm why. Therefora, we are stii proposing a target cost on CAPEX whera increases/decreases are
shared,
" . TCE has givan us limited Insights into their operating expenses. We have used advice from our
: Little Visitillity Reasonable Reasonable Unkaown technical consultant on reasonable OPEX estimates.
i TCE is willing to accept
| permitting risk provided that it
| No gove]l'nment assistanca with has a right to (a) terminata the
: permiting and approvals oo coment Gontract and )
Assistance/Protection from Wo would approach comblnad with & good faith recaive & lump sum payment
| mitigating Planring Act Govemmant to provide obligation to negotiate 0GS for {1} sunk eosts and (il In the second counter-proposal the permilting risk is entirely transferred to TCE; howaver, tha promlse
a fgbv al risk H Planning Act approvals compensation and sunk costs if financia] value of the OGS of finding compensation of OGS lost profits would continues until another option is found.
PP exemption. the K-W Peaking Plant doesn't

Privileged and Confidential - Prepared in Contemplation of Litigation
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o Potential Outcomes

. The followmg graphlc sefs out several cases for
lltlgatlon/arbltratlon and settlement

. j;TCAE’S propesel to build the Replacement Project costs
' the ratepa;.f._e,r more.than our potentially worst case
- scenario if:we were to go to litigation

. Ihe.'co.st ofthePAs '.S.econd.-uC.ou nter-Proposal is close

-fo the worst case if we were to go to litigation

e ' ONTARIO
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Financial Value of Potential Outcomes
S

Litigation - Intermediate Case NN

Litigation - Best Case

TCE Proposal | = OGS Sunk
OPA Counter-Proposal m OGS Profits
Government-instructed 2nd ® g:pit?liiiture
Counter-Proposal pe
mTurbines
Competitive Tender - Worst Case
m Litigation

Competitive Tender - Intermediate
Case b

Competitive Tender - Best Case

$0 . $200 $400 $600 $800 $1,000

Cost to the Ontario Ratepayer ($millions)

ONTARIO
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Management Assessment

* Not enough information has been provided and we
cannot provide any assessment on whether it is in the
best interests of the OPA to enter into this arbitration

agreement

" ONTARIO?
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Planning Aspects
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Planning Aspects

1 ONTARIO 7,
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Lennox GS - Current Status

1 ONTARIO 7
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Southwest Greater Toronto Area (SW GTA) Supply

* Need for generation identified in OPA’s proposed
Integrated Power System Plan (IPSP) submitted to OEB

in August 2007

* GTA has experienced robust growth and generation in
the area continues to be significantly less than the GTA
load

 Has resulted in heavy reliance on the Transmission
System and the ability of existing infrastructure to service

this area |
» Expected to fall short by 2015 or sooner

° ONTARIO
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-Sout;hwes-t Greater Toronto Area (SW GTA) Supply

* In addltlon to aggressive conservation efforts the OPA
has ldentlfled the need for new electr|0|ty generatlon in

this area
. Newel'e'ctricity generation will:
— Support coal-fired generatlon replacement by 2014
— Prowde system supply adequacy
- _ Address reliability issues such as Iocal supply and voltage

suppoﬂ
it _ Defer Transmission needs in the Western GTA

E ONTARIO
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"OPA Procufement Process — Ministry Directive
|

* Ministry of Energy iIssued Directive to OPA in August
- 2008 to:
— Competitively prbcure
- Combined-cycle, natural gas-fired electricity generation
facility
— Rated capacity up to ~850 MW
— In-service date not later than December 31, 2013

— Connected to the 230 kV Transmission System corridor
between the Oakville Transformer Station in Oakville to the
Manby Transformer Station in Etobicoke

— Not to be located at the former Lakeview Generatlng
Station site in Mississauga

o ONTARIO
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OPA Procurement Process - RFQ & RFP

1. ;R,:ez;r_u:est for-Q ufa-‘l-:ifci‘cétions
-~ Released October 2008
— 9-Qualification Submissions were received
— Short-list of 4 Qualified Applicants re'p‘-resenting 7
proposed projects resulted
2. Request for Proposals
= w*Released February 2009
— "4'Proposals from 4 Proponents were received
" .Proposals evaluated on Completeness; Mandatory
| Requirements; Rated Criteria and Economic Bid
CRRELE Project with lowest Adjusted Evaluated Cost selected

o ou'rARflfo"
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Procurement Process - Contract

« SW GTA Contract based on Clean Energy Supply (CES)
Contract

— 20 year term

~ Contract-for-Differences based on Deemed Dispatch logic:
 Generator guaranteed Net Revenue Requirement (NRR)
« Market Revenues < NRR = Payment from OPA
« Market Revenues > NRR = Payment from Generator

* TransCanada Energy Ltd. ("TCE”") was the succeful
proponent in the RFP and was awarded SW GTA CES
Contract on October 2009

2 ONTARIO
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Opﬁp’osition to Gas-Fired Generation |

. Procurement process fraught wrth Iocal opposmon

Town of Oakvrlle passed several by-Iaws

—..Interim. control of power generation facilities on certain lands in
the Town of Oakvnle (2009-065)

:_—— Town of Oakville Official Plan Livable Oakville (2009-112)
- Health Protection and Air Quality By-law (2010-035)

t"f*“"“mendment to the Official Plan of the Oakville Planning Area
. (Power-Generation Famhtres) (2010-151)

— Amend the Comprehensive Zoning By-law 1984-63 to make
. mod|f|cat|ons for power generat:on facilities (2010-152)

~_"Amend the North Oakville Zoning By-law 2009-189 to make
- modifications for power generation facilities (2010-153)

*  ONTARIO
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Opposition to Gas-Fired Generation
. .

« Town of Oakville rejected TCE's:
— Site plan application
- — Application for minor variances
« Mississauga Mayor Hazel McCallion publically opposed
project o
+ Liberal MPP Kevin Flynn publically opposed project
« CA4CA (Citizens For Clean Air) is a non-profit Oakville
organization opposed to locating power plants close to

homes and schools. Frank Clegg is the Chairman and
Director and former President of Microsoft Canada

N ONTARIO 7
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"-G‘OVe”rnmen‘t Cancellation

. October7 201;:(")1 Energy Minister Brad Dude alohg
- with Oakwlle Liberal MPP Kevin Flynn, announced the
| Oa 'f'f{vrlle power plant was not moving forward

. OPA provided TCE with letter, dated 7 October 2010,
that stated “The OPA will not proceed with the Contract.
As &@'result of this, the OPA acknowledges that you are
ehtitléd to your reasonable damages from the OPA,
mcluclmg the ant:c:pated financial value of the Contract.”

. OPA Contract contains an Exclusion of Consequentlal
- Damages clause (including loss of profits)

s ONTARIO

Privileged and Confidential - Prepared in Contemplation of Litigation POWER AUTHORITY



Termination Negotiations
-

. Subsequent to the announcement of the cancellation of
the Oakville GS project the OPA and TCE entered into
negotiation to terminate the contract on mutually

acceptable terms.

* These discussions began in October 2011 and continued
until April 2011.

« All these discussions we on a confidential and without
prejudice basis.

# ONT; RIO
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TCE Initial Concerns

« TCE identified 3 immediate concerns:
1. Canadian Securities Administrators (CSA) disclosure
* requires TCE to report a write down on the project if out-
| 7 of-pocket costs not resolved by year-end (~$37 MM)
 "2/4'Handling of Mitsubishi (I\/IF’S Canada Inc. ) gas turbine
- 2 order($210MM)
3. Financial value of OGS
TCE:met with Premier’s Office and advised that Ontario
has other.generation needs; TCE is a good counterparty;
and-asked TCE to be patient and not sue immediately

2 ' ONTARIO
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Confidentiality Agreement

» All OPA and TCE discussions related to the termination
of the contract have occurred on a “without wrejudice™
basis.

« Oct. 81" OPA and TCE entered into Confidentiality
Agreement to ensure certain communications remain
confidential, without prejudice and subject to settlement
privilege.

» This agreement has a term of five years.

2 | ONTARIO ?
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S Treasury Department needed documentation from
‘tHe'OPA statmg there was a replacement project to
;'s-whlch the OGS’s out-of-pocket-costs could be applied to
“‘aveid:having to write them off at year-end

M.U executed December 21, 2010:
= Potentlal Project site identified for Cambridge

Coe Potentlal PrOJect will utlllze the gas turbines sourced for
OGS |

— -.PA & TCE a-gr'e'e- to work together in good faith to
" ““negotiate a‘'Definitive Agreement for the Potential Project

il S TR ii. L
L
. ) " l :EL’,-V;E.

«om=iPotential Project to be gas-fired peaking generation plant

... Expired June 30, 2011
o 27 ONTARIO
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Replacement Project

It was determined that the replacement project would be a
gas-fired peaking generation (i.e. simple cycle) plant with a
contract capacity of 400 - 450 MW

TCE owns a site in Cambridge (Eagle St.) but close to
schools and residential areas

TCE identified the Boxwood Industrial Park in Cambridge as
its preferred site

TCE has had preliminary discussions with the City of
Cambridge and they seem to be a willing host

C4CA has commenced a letter wrltlng campaign against the
replacement project -

The 2 Mitsubishi M501GAC gas turblnes purchased for

OGS will be repurposed for the replacement probect -,
NTARIO
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- Re'p:;la;ce'ment Project Negotiations

» Negotiations focused on the following issues:
- —Capital costs of Replacement Project
= Fmancral value of OGS

- Dlsposmon of Mitsubishi gas turbines

= Proper allocation of project risk, i.e., who bears the
approvals and permrttrng risk for the Replacement PrOJect

- The negotlatlons were premised on the financial value of
OGS belng “built” into the return that TCE would get from
" the Replacement Project.

" ONTARIO
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OPA Analysis
e

« OPA undertook a detailed analysis of the Replacement
Project. | |

« Third party technical and financial consultants were hired
to support this effort. |

+ The OPA believes that TCE's projected capital
~ expenditure for the Replacement Project is far too high.

. TCE estimated that the CAPEX was on the order of $540
~ million. Our estimate is $375 million.

30 ONTARIO
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Fundamental Disagreement - Value of 0GS

.J- ‘fP(‘-‘-;;‘,;‘i,?‘.‘m,".;;?}\4:1’{.1-.{'4{;‘...:&‘:,: i osvlta 5T g arns R

TCE has clalmed that the fmanmal value of the OGS
contract is $500 million.

. Epresented a prOJect pro forma for the OGS bid into
the SWGTA RFP..

The: model shows a NPV of after-tax cash flows of $503
\mI”I.I‘I . | -

_L”It also shows a dlscount rate of 5.25% for dlscountlng
“Hthe cash flows — TCE’s purported unlevered cost of

eqUIty S %
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Residual Value of the OGS

« The $503 million NPV is calculated over the thirty year
life of the project, whereas the contract has a 20-year
term.

« Cash flows over the term of the contract amount to $262
million. -Almost half of the claimed value of OGS comes
from a very speculative residual value.

« TCE maintains that the residual va|ué of the OGS after
the expiry of the term was high because it would get a
replacement contract. We disagree with this assertion.

. "~ ONTARIO
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TCE Current Position on OGS Financial 'V'"ali]"e

. 'I;:r'ft-f"‘Ff"e"'?-“r't“j"a'ry‘20"1 1 TCE revised its initial position on the
r.e:s?fi‘gUaa?Iavalue of the OGS.

it stated that the residual cash flows ought to be
dlscounted at 8%, which would yield a OGS NPV of
$385 mllllon and not the earller claimed $503 million.

. Our lndependent expert belleved that the NPV of OGS

" could be on the order of $100 million. Given the
_;problems |n ‘developing OGS the value is likely much
e ower.

. ~ ONTARIO

Privileged and Confidential - Prepared in Contemplation of Litigation POWER AUTHOR“'_'\' » )



Ministry of Energy Directive |

» OPA has worked closely with Ministry of Energy on the
drafting of a Directive to authorize negotiations with TCE
for the replacement project

* OPA requires a Directive to enter into the Definitive
Agreement
« Ministry wants the Directive to be silent on including the

financial value of the OGS Contract into the revenue
requirement for the replacement project

 Directive remains outstanding

“ ONTARIO/
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Settlement Proposals

March 10" OPA received TCE'’s Potential Project Pricing
and Terms Proposal

— Commercial parameters fo_r the proposed peaking plant
along with proposed revisions to the peaking contract

» TCE proposing to pass through majority of risk to Ontario
ratepayer

« OPA retained Financial Consultant to assist with due
diligence of TCE’s Proposal

* -March 28t OPA made a counter-proposal to TCE
» April 6™ TCE rejected OPA’s counter-proposal

s " ONTARIO?
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Crystal Pritchard -

From: John Zych

Sent: Tuesday, August 02, 2011 1:16 PM

To: Michael Lyle; Susan Kennedy

Subject: Resolution - Agreement to Submit Dispute fo Arbitration.doc
Attachments: 2d - Resolution - Agreement to Submit Dispute to Arbitration.doc

As requested by Mike.






Resolution - Agreement to Submif Dispute to Arbitration

RESOLUTION OF THE BOARD OF DIRECTORS
OF THE ONTARIO POWER AUTHORITY

BE IT RESOLVED THAT:

1. the Board of Directors authorize the Ontario Power Authority (the “Corporation”) to
agree to enter into arbitration of a dispute with TransCanada Energy Inc. arising out
of the cancellation of the Oakville Generating Station, in accordance with the
parameters described in the August 3, 2011 presentation to the Board of Directors;

2. any officer of the Corporation be hereby authorized and directed for and on behalf of
the Corporation to negotiate, finalize, execute and deliver the agreement to arbitrate
the dispute (the “Agreement”), together with such changes thereto as that officer
may approve, such approval to be evidenced conclusively by the execution and
delivery of the Agreement;

3. any officer of the Corporation be hereby authorized and directed for and on behalf of
the Corporation to execute and deliver all such ancillary agreements, documents,
deeds and instruments and to do all such further acts as may be necessary or
desirable to implement the Agreement, to perform its obligations thereunder and to
obtain the benefits thereof; and,

4. any officer of the Corporation be hereby authorized and directed for and on behalf of
the Corporation to execute and deliver such subsequent documents as shall be
necessary or desirable to make non-material amendments to the above-noted
agreements, documents, deeds and instruments, as such officer shall determine and
as shall be evidenced by such officer’s signature thereto.

C:\Documents and Settings\crystal.pritchard\Local Settings\TemporarSr Internet Files\Content. Outlook\SVWMYVDQ\2d - Resolution -
Agreement to Submit Dispute to Arbitration.doc






Crystal Pritchard

From: Michael Killeavy

Sent: Tuesday, August 02, 2011 1:27 PM

To: Michael Lyle; JoAnne Butler; Breft Baker; Amir Sha[aby, Kevin Dick
Subject: RE: BOD 2 Aug 2011 Presentation - REVISED

Aftachments: TCE Board Presentation 2 Aug 2011 v5.pptx

Attached is the presentation for today’s review meeting at 1:30pm.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 1T1

416-969-6288

416-520-9788 (CELL)

416-967-1947 (FAX)

From: Michael Lyle

Sent: August 2, 2011 11;53 AM

To: Michael Killeavy; JoAnne Butler; Brett Baker; Amir Shalaby; Kevin Dick
Subject: RE: BOD 2 Aug 2011 Presentation + REVISED ....

Some changes in light of more info on the Lennox side of the deal.

Michae!l Lyle

General Counsel and Vice President
Legal, Aboriginal & Reguiatory Affairs
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario, M5H 1T1

Direct: 416-969-6035

Fax: 416.969.6383

Email: michael.lyle@powerauthority.on.ca

This e-mail message and any files fransmitted with it are intended only for the named recipient(s} above and may contain infermation that is privilaged, confidential
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or
any files fransmitted with it is strictly prohibited. If you have received this message in ervor, or are nof the named recipient(s), please notify the sender immediately
and delete this e-mail message

From: Michael Killeavy

Sent: August 2, 2011 11:38 AM

To: Michael Lyle; JoAnne Butler; Brett Baker; Amir Shalaby, Kevin D:ck

Subject: BOD 2 Aug 2011 Presentation - REVISED ..

Importance: High

Attached please find the revised BOD presentation. | can insert Kevin's and Amir’s slides Into the appendix when they
are ready.



Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario :
MSH 1T1

416-969-6288

416-520-9788 (CELL)

416-967-1947 (FAX)
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Arbitration Agreement with TCE
“Presentatlon to Board of Directors
jPrepared in Contemplatlon of
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Background:

» TCE served Crown with notice of proceedings against
the Crown in late April and clock started to tick on 60 day
period before TCE could commence Iltlgatlon against
Government

« Subsequently, TCE advised OPA counsel that they had

three core demands in order to agree to arbitration

» Scope of arbitration limited only to appropriate quantum of
damages

» Crown and OPA both parties to the arbitration

| » No impact on ability of TCE to par’umpate in future OPA
procurement processes

« Of these three, the limitation on scope of arbitration is by
far the most important from TCE’s perspective |

2 ONTARIO
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Background:

. PA -ri-éfed Government on these issues and attempted
to develop'a common approach with Government on
hegotiating an arbitration agreement with TCE

. Issue was elevated in Government and Infrastructure
Ontario (“lO0”) was asked to take a lead role in
negonahons

10 was able to get TCE to agree to hold off on
_n;pgm_mﬁencipg' Iitigation_ while discussions were pursued

3 ONTARIO
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Proposed Deal - Key Elements
L |

« Commercial Deal between OPG and TCE where TCE
- leases Lennox facility and constructs new combined
cycle gas plant on Lennox site under PPA with OEFC
(the issues related to a gas plant at Lennox are
discussed in the Appendix)

 Provision also made for subsequent negotiations on
potential joint venture between TCE and OPG on
conversion of Nanticoke to gas

« If commercial deal not finalized by September 1, then
matters determined by way of binding arbitration .in
accordance with the arbitration agreement

« OPA is a party to proposed arbitration agreement

4 ONTARIO
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. _'TC Crown and OPA are partles in arbltratlon

Subject of arbltratlon agreement is focused on quantum
- of damages

. .OF’A and Crown waive defences with respect to:

Dy Exclus:on of Irablhty clauses in contract’

» Any possibility that plant would have been unable to be built
because it did not receive all necessary approvals

. ’TCE releases OPA and Crown from any further claims
-'P"}focess for arbltratlon award to be paid through transfer

-1-1

of an interest in an asset owned by the Crown or an

.....agency of the Crown

| No reference to other OPA procurement processes

5 | ONTARIO

Privileged and Confidential - Prepared in Contemplation of Litigation POWER AUTHORITY




Arbitration Agreement - OPA Key Concerns

 What isivalue proposition for ratepayers? — how strong
are arguments that OPA could have made in litigation
but are precluded from making in arbitration?

» Who should pay arbitration award? — ratepayers or
taxpayers?

* The turbines — are there opportunities to obtain
ratepayer value by providing for assignment of turbines
to successful bidder?

; ONTARIO ?
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itration Agreement - OPA Key Concerns

h'aractenzatlon of October 7 letter — stated that OPA
rmlnated OakaIe contract in thls Ietter

cepe of arbltratlon process — limits on arbltratlon
rocess raises concern about ablllty to obtain information
om TCE B |

[o} acknowledgement may be made of the fact that
atte '---'h-as__ gone to arbltratlon

- ONTARIO?
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Comparison of Settilement Proposals

NRR covers capital costs, financing working cagltal, returns, fixed monthly payment over life of

$16,900/MW-manih $12,500MW-morth $14,922W-month Unkrtewi soniract, Energy paid on a deemed dispatch basis, this plant will operate lass than 19% of the time-
Unknawn Assumed 7.5% Cost of Equity, | TCE claimed "unleveraged” Unknown TCE cen financefleveraga how they want to increase NPV of project. We have assumad In second
all equity projest. discount rate of 5.25% proposal what wa balieve that they would usge.
20 Years + 20 Years + Wa belleve that TCE obtaing all thelr value In the first 20 years, 10 Year Option is a *nice to have®
Optlon for 10-Year 25 Years 25 Years Option for 10-Year sweslener, Precedent for 25-year contract. — Portlands Energy Centre has option for addilional five
Extension Extenslon years on the 20-year lerm.
LTEP indicates need for peaking generation in KWCG; need at least 450 MW of summer peaking
450 MW 500 MW 481 MW 4SOMW capacity, Averaga of 500 MW provides additional system flexibility and reduces NRR on per MW basis
Lump Sum Payment of Amottize over 25 years—no | Amortize over 25 years — no " '
£37mm retumns. relums Unknown $37MM to be sudited by Minlstry of Financa for substantiation and reasonableness
Precedent — Portlands Energy Cenlre, Halton Hills, and NYR Peaking Fiant. Pald on a cost recovery
Payment lr;q:l;ltion tathe Payment in addifion to the Payment in addillon to the NRR, Unknown {basis, i.e. no appartunity to charge an addilional risk premium on top of active costs. TCE estimate is

$100MM & 20%.

Unknown but we infer from Lhe

Our CAPEX based on independent raview by our Technical Expert and published information on other
simitar generation facilities. Wae have increased it by $75MM; however, cannot really subslantiate

those issued under the

Planning Act.

$540mm $400mm $475 mm dif;:irr::;:!eh: E ;;sfg J;Tnm why. Therefore, we are still proposing a target cost on CAPEX where Increases/decreases are
shared,
. TCE has given us limited ins/ghts Into their operating expenses, We have used advice from our
Little Visibllity Reasonable Reasanable Unknawn technical consultant on reasonable QPEX estimatas,
TCE is willing to accapl
No qove;::Pent sslstaru:al with ﬁ:::':gﬁﬁ:';gz’:’:?:atay;
permitting and approvals |
Asslstance/Prolection from We would approach comblned with a good failh F::upé?\?: :73;22%?;:’:353)
. mitigating Planring Act Government (o provide obligation to negotiate OGS for (i) sunk costs and (i) Inthe secand counter-proposal the parmitting risk is entirely transfarred to TCE; howevar, the promise
. ga ?ovals risk Planning Act approvals | compensation and sunk costs if financlal valus of the OGS of {inding compensation of OGS lost prefita would contlinues until anather option 1s found.
- fpp exemption. the K-W Peaking Plantdossnit | 0o Sl o appiy 1o
proceed be?‘a"“ of permiting | "oy and all permits, not just
s5u0s, :
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Potential Outcomes

* The following graphlc sets out several cases for
I|t|gat|on/arb|tratlon and settlement |

. TCE S proposal to bund the Replacement Project costs
the ratepayer more than our potentially worst case
scenario if we were to go to litigation

» The cost of the OPA’s Second Counter-Proposal is close
to the worst case if we were to go to litigation

9 'ONTARIO

Privileged and Confidential -~ Prepared in Contemplation of Litigatio POWER AU‘I' Hom 1 “




Financial Value of Potential Outcomes

Litigation - IntermedI|ate Case

Litigation - Best Case

TCE Proposal m0OGS Sunk

8 0GS Profits

..h- . ‘ , u Capital

OPA Counter-Proposal

Government-instructed 2nd Do AR RN ER "
Counter-Proposal ; ; N L Expenditure
. N O N O Y Y O B N Turbi
I S N O S e S OO N N O PO SO R Turbines
Competitive Tender - Worst Case } ] :
w Litigation

Competitive Tender - Intermediate
Case

Competitive Tender - Best Case

- $0 $200 $400 $600 $800 $1,000

Cost to the Ontario Ratepayer ($millions)
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Management Assessment

» Not enough information has been provided and we
cannot provide any assessment on whether it is in the
best interests of the OPA to enter into this arbitration
agreement

"o - ou'rAmo
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System Plahning Considerations

o . " - on . " a s o — o

. Continued operation of the current Lennox statlon at
current contracted terms is valuable to the system and .
as such is part of the LTEP and IPSP. | |

* The Transmission system can accommodate addlng
capacity on the Lennox site . Fuller assessment to be
developed once details are better known.

~» The System will need capacity that has operating;..
erXIblllty Low minimum loading, high ramp rates, and
~ frequent cycling capability. Any new addition Shouldbe |
specified accordingly. - |
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System Planning considerations-continued
|

* ltis too early to commit to adding large capacity-at this
time. LTEP/IPSP recommended waiting to at least 2012
to reassess needs. Weak demand could make additions
surplus for some time

* [tis higher value to the system to add capacity in
Cambridge. The alternative is 20 Km of 230 KV
transmission from either Guelph or Kitchener

» Adding new capacity will delay and reduce the need for
conversion of Nanticoke/ Lambton to natural gas.

+ On Conversion of coal to gas : the only firm requirement
at this time is for Thunder bay to be converted.

TR ONTARIO”
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Current Status of Lennox Contract and

Negotiations | |
L !

. D|rect|ve for OPA to enter into negotratlons with OPG was issued on January 6, 2010

o Current Contract

- OPA essentially converted IESO RMR contract to OPA Contract for Lennox

Lennox provides a cost to Ontario electrlclty customers with a reasonahble balancmg of risk

-and reward including incentives for optimizing the facility operatlon

Contract was effective on the expiry of the most recent IESO RMR contract (October 1,

| 2009) and expired on December 31, 2010

OPA renewed the contract with minor: modifications_‘;in January 2011;_(effectjye 'u_‘_n;til:-.i_-f
December 31, 2011)

e OPG would like a longer term contract (3 to 10 years) W|th OPA that provudes for
capital projects including a CHP facility

* Based on the relatively low cost of extremely flexible capacity. assouated W|th Lennox, - |
the OPA has been working. with OPG to re- negotlate a new Ionger term agreement for
Lennox and would be w1l|1ng to provide compénsation for capital prOJects butis
doubtful about the CHP facility |

~» There-negotiated contract.is envisaged-to be’complete by:November:0fi201:
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Southwest Greater Toronto Area (SW G:TA) Supply
-~

* Need for generation identified in OPA’s proposed
Integrated Power System Plan (IPSP) submitted to OEB
in August 2007 |

* GTA has experienced robust growth and generation in
the area continues to be significantly less than the GTA
load

« Has resulted in heavy reliance on the Transmission
System and the ability of existing infrastructure to service
this area |

+ Expected to fall short by 2015 or sooner

. ONTARIO
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| Southwest Greater Toronto Area (SW GT

 In addition to aggresswe conservatlon efforts the OPA
has identified the need for new electnmty generatlon in
this area - |

. New electricity generation will:
— Support coal-fired generation replacement by 2014

— Provide system supply adequacy

— Address reliability issues such as local supply and voltage
support

— Defer Transmission needs in the Western GTA-+ "+
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OPA Procurement Process - Ministry Directive

* Ministry of Energy issued Directive to OPA in August
2008 to:
— Competitively procure
— Combined-cycle, natural gas-fired electricity generation
facility
— Rated capacity up to ~850 MW
— In-service date not later than December 31, 2013

— Connected to the 230 kV Transmission System corridor
between the Oakville Transformer Station in Oakville {o the
Manby Transformer Station in Etobicoke

— Not to be located at the former Lakeview Generating
Station site in Mississauga

1  ONTARIO?
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OPA Procurement Process - RFQ & RFPT'?

1. Request for Qualifications
— Released October 2008
— 9 Qualification.Submissions were received -

— Short-list of 4 Qualified Applicants representmg 7
proposed projects resulted- = SR

2. Request for Proposals
— Released February 2009
— 4 Proposals from 4 Proponents were received

— ‘Proposals evaluated on Completeness; M—andetofry:f‘f.-
Requirements; Rated Criteria and Economic Bid

— Project with lowest Adjusted Evaluated Cost selected

v ONTARIO!
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Procurement Process - Contract

« SW GTA Contract based on Clean Energy Supply (CES)
Contract

— 20 year term

— Contract-for-Differences based on Deemed Dispatch logic:
» Generator guaranteed Net Revenue Requirement (NRR)
» Market Revenues < NRR = Payment from OPA
+ Market Revenues > NRR = Payment from Generator

* TransCanada Energy Ltd. ("TCE”) was the succeful
proponent in the RFP and was awarded SW GTA CES
~Contract on October 2009

L ~ ONTARIO
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- Opposition to Gas-Fired Generation

» Procurement process fraught with local opposmon |
* Town of Oakville passed several by-Iaws |

Interim control of power generatlon facilities on certam Iands in
the Town of Oakville (2009-065) |

Town of Oakville Official Plan Livable Oakville (2009-112)
Health Protection and Air Quality By-law (2010-035)
Amendment to the Official Plan of the Oakville Planning Area::-
(Power Generation Facilities) (2010-151)

Amend the Comprehensive Zoning By-law 1984-63 to make
modifications for power generation facilities (2010-152)

Amend the North Oakville Zoning By-law 2009-189 to make
modifications for power generation facilities (2010-153)

Privileged and Confidential - Prepared in Cbntemplation of Litigation WER AUTHORITY



Opposition to Gas-Fired Generation
-
* Town of Oakville rejected TCE’s:
— Site plan application |
— Application for minor variances
» Mississauga Mayor Hazel McCallion publically opposed
project |
« Liberal MPP Kevin Flynn publically opposed project

« CA4CA (Citizens For Clean Air) is a non-profit Oakville
organization opposed to locating power plants close to
homes and schools. Frank Clegg is the Chairman and
Director and former President of Microsoft Canada

# ONTARIO
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Government Cancellation

. October 7, 2010 Energy Minister Brad Duguid, along
with Oakville Liberal MPP Kevin Flynn, announced the
Oakville power plant was not- moving forward |

« OPA provided TCE with letter, dated 7 October 2010
that stated “The OPA will not proceed with the Contract.
As a result of this, the OPA acknowledges that you are
entitled to your reasonable damages from the OPA,
including the anticipated financial value of the Contract.”

. OPA Contract contains an Exclusion of Conseque-ntlalj.-
- Damages clause (including loss of profits)

s ONTARIO /
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Termination Negotiations

+ Subsequent to the announcement of the cancellation of
the Oakville GS project the OPA and TCE entered into
negotiation to terminate the contract on mutually -
acceptable terms.

* These discusSions began in October 2011 énd continued
until April 2011.

. All these discussions we on a confidential and without
prejudice basis.

C | ONTARIO
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TCE Initial Concerns

+ TCE identified 3 immediate concerns:
1. Canadian Securities Administrators (CSA) disclosure

requires TCE to report a write down on the project if'out-
of-pocket costs not resolved by year-end (~$37-MM)::: -

2. Handling of Mitsubishi (MPS Canada, Inc. ) gas turbme
~order ($210 MM) o

3. Financial value of OGS
. TCE met with Premier’s Offlce and advised that Ontario

has other generation needs; TCE is a good counterparty;
and asked TCE to be patient and not sue |mmed|ately

s ON' _Amo
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Confidentiality Agreement |
S
 All OPA and TCE discussions related to the termination

of the contract have occurred on a “without wrejudice”
basis.

« Oct. 8" OPA and TCE entered into Confidentiality
Agreement to ensure certain communications remain
confidential, without prejudice and subject to settlement
privilege. |

* This agreement has a term of five years.

. oNTARIOf
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» TCE's Treasury Department needed documentation from:-
the OPA stating there was a replacement project to
which the OGS’s out-of-pocket costs could be applied to
avoid having to write them off at year—end

‘MOU executed:December 21, 2010:

 — Potential PrOJect site identified for Cambridge

— Potential Project will utilize the gas turbines sourced:for
OGS -
— OPA & TCE agree to work together in good-faith-to. - " ..
‘negotiate a Definitive Agreement for the Rotentia"lfxl?tgnqjﬁegct-;
— Potential Project to be gas-fired peaking ,--.ge_ne.ratei-o.nsszzp;l:a-mte—-.-.-..~-
— Expired June 30, 2011 | ‘
- | i ONTA Rl.
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Replacement Project

It was determined that the replacement project would be a
gas-fired peaking generation (i.e. simple cycle) plant with a
contract capaCIty of 400 - 450 MW

TCE owns a site in Cambrldge (Eagle St.) but close to
schools and residential areas

TCE identified the Boxwood Industrial Park in Cambridge as
its preferred site

TCE has had preliminary dlscussmns with the City of
Cambridge and.they seem to be a willing host

C4CA has commenced a letter writing campaign againstthe
replacement project

The 2 Mitsubishi M501GAC gas turbines purchased for

OGS will be repurposed for the replacement probect
~ | NTARIO
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Replacement Project Negotiations

. Negotiations focused on the following issues:
— Capital costs of ReplaoeméntProj'ect
— Financial value of OGS |
— Disposition of Mitsubishi gas turblnes

— Proper allocation of project risk, i.e., who bears the
approvals and permitting risk for the Replacement Project.

« The negotiations were premised on the financial value'o'f
OGS being “built” into the return that TCE would get from
the Replacement Project. - _

o ‘ONTARIOf
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OPA Analysis | |
-+« OPA undertook a detailed analysis of the Replacement
Project.

» Third party technical and financial consultants were hired
to support this effort.

« The OPA believes that TCE’s projected capital
expenditure for the Replacement Project is far too high.

+ TCE estimated that the CAPEX was on the order of $540
million. Our estimate is $375 million.

w0 ONTARIO
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Fundamental Disagreement - Value of OGS i

+ TCE has claimed that the financial value of the 0GS
contract is $500 million.

« TCE presented a project pro forma for the OGS bid info
the SWGTA RFP. -

. The model shows a NPV of after-tax cash flows of $503
million.

* |t also shows a discount rate of 5.25% for discounting
- the cash flows — TCE’s purported unlevered cost of -

| equity. "y B
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Residual Value of the OGS
|

« The $503 million NPV is calculated over the thirty year
life of the project, whereas the contract has a 20-year
term.

« Cash flows over the term of the contract‘ amount to $262
million. Almost half of the claimed value of OGS comes
from a very speculative residual value.

. TCE maintains that the residual value of the OGS after |
the expiry of the term was high because it would get a
replacement contract. We disagree with this assertion.

Privileged and Confidential - Prepared in Contemplation of Litigation POWER AUTHOR!TY



TCE Current Position on OGS Financial V:

+ In February 2011 TCE revised its initial position on the
residual value of the OGS.

. |t stated that the residual cash flows ought.tebe=~-sr-~-=-
- discounted at 8%, which would yield a OGS NPV of
$38-5 million and not the earlier claimed $503.million.

« Our mdependent expert belleved that the' NPV of .GS
could be on the order of $100 million. Given the
problems in developlng OGS the value IS Ilkely much |

. * o onTARIO
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Ministry of Energy Directive

» OPA has worked closely with Ministry of Energy on the
drafting of a Directive to authorize negotiations with TCE
for the replacement project

~» OPA requires a Directive to enter into the Definitive
Agreement

* Ministry wants the Directive to be silent on including the
financial value of the OGS Contract into the revenue
requirement for the replacement project

. .Directive remains outstanding

) ' " ONTARIO
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- Settlement Proposals

.|

« March 10" OPA received TCE’s Potential Project Pricing
and Terms Proposal

— Commercial parameters for the proposed peaking plant
along with proposed revisions 1o the peaking contract

« TCE proposing to pass through majorlty of risk to Ontarlo
ratepayer

* QPA retained Financial Consultant to assist with due
diligence of TCE’s Proposal

 March 28" OPA made a counter-proposal to TCE
» April 6" TCE rejected OPA’s counter-proposal

Privileged and Confidential - Prepared in Contemplation of Lifigation FWERMHOR"'Y .






Crystal Pritchard

From: Colin Andersen

Sent: G R e Tuesday, August 02 2011;,1'39 PM .
To:; s hinds X ; " N
Subject )\\_dent;a! TCE Arbltratlon -

That 15 ishat T was Floating yelt

———-- 0r1g1na1 Message Sef T

From: James Hinds [mailt¢:im h1nds@_r15h 11ne com]
. Sent: Tuesday, August 02, 2011 €9:11 AM

To: Michael Llyle; Colin Andersen

Subject: Re: Confidential - TCE Arbitration

I took a call last night from a Director who was concerned with the potentially open-ended
liability of OPA to an arbitration award. "What happens to the ratepayer if an arbltrator
awards $1B to TCE?™ It is a valld questlon

OPA's primary concern should be value to the ratepayer. To the extent that there is any
arbitrator award which creates no value for the ratepayer (ie no electrons), we have a
problem. To the extent that there is a negotiated solution which creates value for the
ratepayer (Assets of Interest), ratepayer can bear defensible costs to support the solution.

If there is an arbitrator award which creates no value to the ratepayer, it would be
consistent with our past and soon to be present business practices to pay some of the costs
of the failed project: sunk costs (in original documentation) and equipment losses with
mitigation (NTP directive). The difficulty is the lost profits component, which is we have’
specifically excluded in other deals.

So ... OPA could propose an arrangement whereby in return for signing the arbitration
agreement, OPA and Government agree as follows: (1) OPA is supportive of a negotiated Assets
of Interest solution and will be supportive to the extent of a defensible expense on behalf
"of the ratepayer and (2) if no'Asset of Interest solution is forthcoming and an award is-
made, -OPA will bear the costs on behalf of the ratepayer for normal contractual failure,
being sunk cost and mitigated losses on the turbine; Gov will bear the rest.

Comments/views?

Jim Hinds
(416) 524-6949

----- Original Message-----

From: "Colin Andersen"” [Colin.Andersen@powerauthority.on.ca]

Date: ©8/62/2011 68:48 AM

To: jim hinds@irish-line.com, "Michael Lyle" <Michael.Llyle@powerauthority.on.ca>
Subject: Re: Confidential - TCE Arbitration

Yes after we talked yesterday I asked mike to followup with Finance about "the accounting” -
basically with the same idea in mind.

I had heard said "the OPA didn't cancel this so why should they have to wear it"™. That being
said since opg asset won't be detérmined until end of aug and maybe not even then I don't
know how determinate we will get now. Worth putting back into the discourse though.

----- Original Message -----
From: James Hinds {mailto:qjim hinds@irish-line.com]
1 .




Sent: Monday, August 01, 2011 ©6:48 PM
To: Colin Andersen; Michael Lyle
Subject: Confidential - TCE Arbitration

Just a reminder that one of the undertakings falling out of the Board meeting today for
management to consider was whether there would be any aspects of the arbitration which would
have a bearing on whether the ratepayer paid the award or the taxpayer paid the award.

As I thought this through some more afterwards, I would like your advice on whether we should
proactively seek an understanding of this split with the Government now, before we execute
the arbitration agreement. We do have some leverage now; afterwards, we do not. And even if
we do not get-a specific agreement, an agreement to discuss the issue 1n the future along
some broad parameters mlght be better than nothing.

Jim Hinds
(416) 524-6949

This e-mail message and any files transmitted with it are intended only for the named
recipient(s) above and may contain information that is privileged, confidential and/or exempt
from disclosure under applicable law. If you are not the intended recipient(s), any

dissemination, distribution or copying OF this e-mail message or any files transmitted with
it is strictly prohibited. “a.

If you have received this message in error, or are not the named recipient(s), please notify
the sender immediately and delete this e-mail message.



Crystal Pritchard

From: Broer, Kate [Kate.Broer@fmc-law.com]

Sent: ' Tuesday, August 02, 2011 2:37 PM

To:. 'Dermot. Muir@infrastructureontario. ca McCutcheon Dawd
Cc: Michael Lyle

Subject: Re: Arbitration Agreement

Dermot -

Dave, Mike and | have spoken. There are two points out of the discussion.

First, Mike is concerned about the doc discovery process in section 6.1 and, in particular, that TCE may not be as
forthcoming as it should be. He is worried that they may attempt to avoid production on the basis that the province has -
not been sufﬁcientlyus‘peciﬁc in making requests for information beyond that upon which TCE intends to rely. We
discussed an approach more like the one found in the Rules which creates a broader obligation to produce all
documents of relevance. We also discussed that this type of change could also mean broader production obligations for
the province and could take more time to complete. He asked that we raise the issue with you for your further thoughts
and consideration. it is our feeling that if the province wants to go back to TCE with a broader requirement, that Barrack
would likely be open to a change.

The second point relates to the time limit on cross-examinations of one day in section 6.3. Mike suggested that this
could be tight and we agreed it would be appropriate to change the time limit from one day to two days.

i am available on my cell 416-895-4574, if you want to discuss further,
Kate

- Kate Broer

Fraser Milner Casgrain LLP
77 King Street West
Toronto, ON M5K OAl
Direct Line: 416-863-4574
Fax: 416-863-4592
Kate.Broer@fmc-law.com

THIS MESSAGE IS INTENDED ONLY FOR THE ADDRESSEE, IT MAY CONTAIN PRIVILEGED QR CONFIDENTIAL
INFORMATION. ANY UNAUTHORIZED DISCLOSURE IS STRICTLY PROHIBITED. IF YOU HAVE RECEIVED THIS MESSAGE IN
ERROR, PLEASE NOTIFY US IMMEDIATELY SO THAT WE MAY CORRECT OUR INTERNAL RECORDS. PLEASE THEN DELETE
THE ORIGINAL MESSAGE. THANK YOU

From: Dermot Muir [mailto: Dermot.Muir@infrastructureontario.ca)

Sent: Monday, August 01, 2011 11:05 AM

To: McCutcheon, David

Cc: Broer, Kate; 'Michael.Lyle@powerauthority.on.ca' <Michael Lyle@powerauthority.on.ca>
Subject: Arbitration Agreement

_ David:

Would you be available for a short tele-con tomorrow to talk to my colleague Michael Lyle {GC at the OPA) about the
arbitral process that is being proposed? ‘




Thanks a lot.
Dermot

Dermot P. Muir :
General Counsel and Corporate Secretary
Infrastructure Ontario

777 Bay Street, 9th Floor

Toronto, Ontario

M5G 2C8

416-325-2316

416-204-6130 (fax)

Dermot Muir@infrastructureontario.ca

SOLICITOR/CLIENT PRIVILEGE

This e-mail is intended only for the personal and confidential use of the recipient(s) named above. If the reader of this enn.mﬂ is not
an intended recipient, you have received this e-mail in error and any review, dissemination, distribution or copying is strictly

prohibited. If you have received this e-mail in error, please notify the sender immediately by return e-mail and permanently delete
the copy you received.



Crystal Pritchard

From: Michael Lyle S
Sent: Tuesday, August 02, 2011 2:44 PM AR - <
To: Nimi Visram; Irene Maurlcette John Zych &
Subject: . FW: Arbitration Agreement T e -
Attachments: Blackline Draft Arbitration Agreement_FINAL11_IO vs Draft Arbltratlon Agreement FINAL12

_lO.docx; Draft Arbitration Agreement_ FINAL12 10.docx

For Board meeting. Do not use blacklinie. Make sure there is no h'ig'hf'i:gﬁting in fhe other version.

Michael Lyle

General Counsel and Vice President
Legal, Aboriginal & Reguiatory Affa|rs
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario, M5H 1T1

Direct: 416-969-6035

Fax: 416.969.6383

Email: michael.ivle@powerauthority.on.ca

This e-mail message and any flles transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential
andfor exempt from disclosure under applicable law. 1f you are not the intended recmtenl(s) any dissemination, distribution or copying of this e-mail message or
any files transmitted with it is strictly prohibited. If you have received thls message In error, or are not the named remplent(s) please notify the sender immediately
and delete this e-mail message

From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.ca]

Sent: August 2, 2011 11:33 AM

To; Michael Lyle

Cc: David Livingston

Subject: RE: Arbitration Agreement

Michael:
Please find attached the latest version with a few small edits from John K and FMC.
Regards

Dermot

From: Derrmot Muir

Sent: Monday, August 01, 2011 1:03 PM
To: 'Michael.Lyle@powerauthority.on.ca’
Cc: David Livingston :
Subject: RE: Arbitration Agreement
Michael:

As discussed | have made a few corrections as attached.
Regards

Dermot



From: Dermot Muir

Sent: Sunday, July 31, 2011 6:16 PM

To: 'Michael Lyle@powerauthority.on.ca'

Cc: David Livingston

Subject: RE: Arbitration Agreement

Michael:

Please find attached the latest draft. Two minor changes to 7.3 as noted in the blackline.
I'll be back to you shortly to confirm a time for our conversation.

Regards

Dermot

From: Dermot Muir

Sent: Sunday, July 31, 2011 3:53 PM
To: 'Michael.Lyle@powerauthority.on.ca'
Cc: David Livingston

Subject: RE: Arbitration Agreement

Michael:

Please find attached the latest draft. This is very close to being in a form that will be accepted by TCE as final. A new
confidentiality agreement is being drafted by TCE and 1 have asked them to ensure that the issue that you raised is
addressed. Section 7.3 is still being discussed and should be resclved shortly.

| look forward to speaking to you this evening.

Regards

Dermot-

From: Dermot Muir

Sent: Friday, July 29, 2011 7:19 PM
To: 'Michael.Lyle@powerauthority.on.ca'
Cc: David Livingston

Subject: FW: Arbitration Agreement

Michael:

Please find attached the latest version of the arbitration agreement. I have blacklined it to the version circulated
last night. If possible I would appreciate speaking to you later this evening or tomorrow once you have had a
chance to review. Please feel free to call me on my bb 416-473-5667.

Regards

Dermc_)t

Dermot P. Muir
General Counsel and Corporate Secretary



Infrastructure Ontario

777 Bay Street, 9th Floor

Torento, Ontario

M5G 2C8:

{(416) 325-2316

(416) 263-5914 (fax) -
Dermot.Muir@infrastructureontario.ca

SOLICITOR/CLIENT PRIVILEGE

This e-mail is intended only for the personal and confidential use of the recipient(s) named above, If the reader of this e-mail is not an intended recipient,
vou have received this e-majl in error and any review, dissemination, distribution or copying is strictly prohibited. If vou have received this e-mail in error,
please notify the sender imumediately by return e-mail and permanently delete the copy you received.






IN THEMATTER OF AN ARBITRATION:
BETWEEN:

TRANSCANADA ENERGY LTD.

Claimant
-and -

HER MA]'ESTY THE QUEEN IN RIGHT OF ONTARIO and the ONTARIO
POWER AUTHORITY

Respondents

ARBITRATION AGREEMENT

WHEREAS the Ontario Power Authority (the “OPA”) and the Claimant
TransCanada Energy Ltd. (“TCE” or the “Claimant’) entered into the Southwest
GTA Clean Energy Supply Contract dated as of October 9, 2009 .(the “CES
Contract”) for the construction of a 900 megawatt gas fired generatmg station in
Oakville Ontario (the “OGS”);

AND WHEREAS by letter dated October 7, 2010 the OPA tenmnated the
CES Contract and acknowledged that TCE was entitled to its reasonable damages,
including the anticipated financial value of the CES Contract;

AND WHEREAS the Respondents have agreed to pay TCE its reasonable
damages arising from the términation of the CES Contract, including the antlmpated
financial value of the CES Contract

AND WHEREAS the Claimant and the Respondents wish to submit the issue
of the assessment of the reasonable damages suffered by TCE to arbitration in the
event they are unable to settle that amount as between themselves;

AND WHEREAS on April 27, 2011, the Claimant provided written notice to
Her Majesty the Queen in Right of Ontario (the “Province of Ontario”), under
section 7 of the Proceedings Agaisnt the Crown Act, R.5.0., 1990, c. F. 27 (“PACA"), of
its intent to commence an action against the Province of Ontario to recover the




damages the Claimant suffered because of the termination of the CES Contract (the .
”CIaim");

. AND WHEREAS the Parties have agreed that the Claimant’s damages under -
the Claim will not be limited by: (a) any limitation on or reduction of the amount of -
damages which might otherwise be awarded as a result of sections 10.5 or 14.1 of the °
CES Contract; or {b) any limitation on or reduction of the amount of damages which
might otherwise be awarded as a result of any possibility or probability that TCE °
may have been unable to obtain any or all government or regulatory approvals -
required to construct and operate its generation facility as contemplated in and in -
accordance with the CES Contract;

AND WHEREAS the Parties have agreed that the Respondents will not raise |
as a defence the Force Majeure Notices filed by the Claimant with the OPA
including those issued after the Town of Oakville rejected the Claimant’s site plan -
approval for the Oakville Generating Station and subsequently the rejection of its
application for minor variance by the Committee of Adjustment for the Town of :
Oakyville;

AND WHEREAS the Parties have agreed to resclve the issue of the quantum
of damages the Claimant is entifled to as a result of the termination of the CES °
Contract by way of binding arbitration in accordance with The Arbitration Act, 1991,
5.0.1991, c.17 (the “Act”);

AND WHEREAS the Parties have agreed that all steps taken pursuant to the
binding arbitration will be kept confidential and secure and will not form part of the
public record;

NOW THEREFORE, in consideration of good and valuable consideration, the -°
receipt and sufficiency of which is hereby acknowledged, the Parties agree as .-
follows: o

ARTICLE1
APPLICATION OF THE ACT

Section 1.1 Recitals

The recitals herein are true and correct.




Section 1.2 Act

The provisions of the Act shall apply to this Arbitration Agreement except as vaned
or excluded by this Agreement or other written agreement of the Parties.

ARTICLE 2

Section 2.1 Consideration

In consideration of the Parties each agreeing to pursue the resolution of this
matter by way of binding arbitration in accordance with the Acf, and on the
understanding that-the referral to the arbitration and the satisfaction of any Final
Award (as defined) is a settlement of the Claimant’s claim that is the subject matter
of its April 27, 2011 Notice, pursuant to section 22 (c) of the PACA, the Parties agree:

(@)  the Claim against the Province of Ontario and the OPA will not be
pursued in the Courts; and

(b) gcontemporaneous with the satisfaction by the Province of Ontario of
any Final Award in favour of TCE, TCE will provide a release to the
OPA and the Province of Ontano in the form of Schedule “B” attached

hereto.

ARTICLE3
ARBITRATOR

Section 3.1

The Arbitration shall be conducted in Toronto, Ontario by an arbitrator mutually
agreed upon by the Parties or chosen by such individual as the Parties may agree
(the “ Arbitrator”).

'ARTICLE4
JURISDICTION OF ARBITRATOR

Section 4.1 Final Decision and Award

The decision and award of the Arbitrator shall be final and binding on the
Parties, subject to the right to appeal questions of law to thé Ontario Superior Court
of Justice as provided in section 45(2) of the Act.

Section 4.2 The Disputes

The Arbitrator shall fully and finally determine the amount of the reasonable
damages to which the Claimant is entitled as a result of the termination of the CES
Contract, including the anticipated financial value of the CES Contract.




Section 4.3 Waiver of Defences

(@) The Respondents agree that they are liable to pay TCE its reasonable :
damages arising from the termination of the CES Contract, including the anticipated :
financial value of the CES Contract.

()  The Respondents acknowledge and agree that in the determination of ' ’
the reasonable damages which TCE is to be awarded there shall be no reduction of . -
those damages by reason of either:

(i) limitation on or reduction of the amount of damages which might
otherwise be awarded as a result of sectons 10.5 or 14.1 of the CES
Contract; or

(ii) any limitation on or reduction of the amount of damages which
might otherwise be awarded as a result of any possibility or
probability that TCE may have been unable to obtain any or all
government or regulatory approvals required to construct and operate -
its generation facility as contemplated in and in accordance with the
CES Contract. ‘

()  For greater certainty, the amount of the reasonable damages to which
the Clan:nant is entitled will be based upon the following agreed facts:

{i} that if the CES Contract had not been terminated then TCE would .. -
have fulfilled the CES Contract and the generation facility which was
contemplated by it would have been built and would have operated;
and -

(ii) the reasonable damages including the anticipated financial value of
the CES Contract which—is understood to include the following
components:

() the net profit to be earned by TCE over the 20 year life of the
CES Contract; and

(b) the costs incurred by TCE in connection with either the
performance or termination of the CES Contract to the extent
that these costs have not been recovered in item (a); and

() each Party reserves its rights to argue whether the
Respondents are liable to compensate the Claimant for the
terminal value of the OGS, if any, where terminal value is
understood to mean the economic value of the OGS that may be
realized by Claimant in the period after the expiration of the




twenty year term of the OGS Contract for its remaining useful
life. Lo

Section 4.4 Arbiirator ]unschcnon

Without limiting the jurisdiction of the Arbitrator at law, the submission to
arbitration hereunder shall confer on the Arbitrator the jurisdiction to:

(a) determine any question as to the Arbitrator’s jurisdicon including
any objections with respect to the existence, scope or validity of this
Agreement;

()  determine all issues in respect of the procedure or evidentiary matters
governing the Arbitration, in accordance with this Agreement and the
Act, and make such orders or directions as may be required in respect
of such issues;

(¢)  determine any question of law arising in the Arbitration;

(d) receive and take into account such written or oral evidence tendered
by the Parties as the Arbitrator determines is relevant and admissible;

(e}  make one or more interlocutory or interim orders;

(f) include, as part of any award, the payment of interest from the
appropriate date as determined by the Arbitrator; and

(g) proceed in the Arbitration and make any interlocutory or interim
Award(s), as deemed necessary during the course of the hearing of the
Arbitration, and the Final Award (defined below)

Section 4.5 Costs

The Parties agree that the Arbifrator has the jurisdiction to award costs to any
of the Parties, and that the Arbifrator will make a determination with respect to any
Party’s entiflement to costs by analogy to the Ontario Rules of Civil Procedure, R.R.O.
1990, Reg 194 ( the “Rules”) and with regard to the relevant case law, after hearing
submissions from the Parties with respect to costs following the Final Award, or an
interim or interlocutory order or award in relation to any interim or interlocutory
motion. The Arbitrator's accounts shall be borne equally by the Parties, together
with all other ancillary, administrative and technical expenses that may be incurred
during the course of the Arbitration, including but not limited to costs for court
reporter(s), transcripts, facilities and staffing (the “Expenses”), but the Arbitrator’s
accounts and the Expenses shall be ultimately determined with reference to the




Rules and the case law, at the same time that other issues with respect to costs are
determined following the Final Award. '

Section 4.6 Timetable

Any deadlines contained in this Agreement may be extended by mutual
agreement of the Parties or order of the Arb1trator, and the Arbitrator shall be
advised of any changes to any deadlines.

ARTICLES
SUBMISSION OF WRITTEN STATEMENTS

Section 5.1 Statement of Claim
The Claimant shall deliver a Statement of Claim on or befqre October 6, 2012

Section 5.2 Defence

The Respondents shall each deliver a Statement of Defence within 30 days
following the delivery of the Statement of Claim.

Section 5.3 Reply

The Claimant shall deliver a Reply within 30 days fo]lowmg the delivery of
the Statements of Defence.

ARTICLE 6
CONDUCT OF THE ARBITRATION

Section6.1 = Documentary Discovery
The Parties will meet and confer with respect to documentary production

within 30 days following the last date by which a Reply is to be delivered. At the =,

meeting with respect to documentary production, counsel for the Parties will discuss
and attempt o agree on the format of the documents to be delivered.

The scope of documentary production is to be determined by the Parties
when they meet and confer. For greater clarity, the scope of documentary
production is not as broad as that contemplated by the Rules. Rather, the Parties are
required to disclose the documentation that they intend to or may rely on at the
arbitration, as well as documents which fall into the categories (relevant to the issues
in dispute) identified by opposing counsel at the meet and confer meeting or as may
arise out of the examinations for discovery.

In preparation of witnesses for discovery and in connection with
documentary production the Parties will use all relevant powers to ensure that all
documents in their power, possession or control are produced in the Arbitration.




. When they meet and confer, the Patties shall determine a date by which éach
shall deliver to the other a list identifying afiy and all récords and docimerits,
whether written, electronic or othérwise, being produced for the purpose of this
Arbitration, and by which edch shall deliver the docuients in the format agreed to
by the Parties. In the event that the Parties ¢an’t ‘come to agreement oh these dates
they will refer the dec151on back to the Arbifrator.

Section 6.2 Evidence by Witness Affidavits

On a date to be determined by the Parties when they meet and confer, the
Parties shall deliver to each other sworn affidavits of each of their witnesses.

On a date to be determined by the Parties when they meet and confer, the
Parties shall deliver to each other responding sworn affidavits from theit witnesses.

Section 6.3 Cross Examinations on Affidavits

The Parties agree that cross examinations of the affiants will take place on a
date to be agreed, with each Party limited to one day of cross examination per
witness, or such other time as may be agreed between the Parties upon review of the
affidavits or may be ordered by the Arbitrator.

Within 30 days following cross examinations, the Parties will come to an
agreement on hearing procedure with respect to calling viva voce evidence, or will
attend before the Arbitrator to determine such procedure (the “Hearing Procedure™).

Section 6.4 Expext Reports

The Parties agree that experts shall meet prior to the preparation of expert
reports to confer and, if possible, agree and settle the assumptions and facts to be
used in the expert reports.

The Parties agree on the following timetable for delivery of exj:ert reports:

()  expert reports of each Party shall be delivered within 45 days after
completion of cross examinations.

() responding (reply) expert reports of each Party shall be exchanged
within 30 days of the exchange of expert reports.

(¢}  all expert reports delivered and filed in the Arbitration shall include
and attach a copy of the expert’s Curriculum Vitae and a declaration of
independence.

Section 6.5 Arbitration Hearing

The Arbitration Hearing shall take place in Toronto on dates to be agreed by
the Parties. The Arbitration Hearing shall be conducted in an expeditious marmer




and in accordance with the Hearing Procedure. A court reporter will be present at -
each day of the Arbitration Hearing and the court reporter will provide the Parties
with real-time transcription of the day’s evidence, and the court reporter will also- :
provide the Parties with copies of daily transcripts of each day’s evidence. The costs
of the court reporter will be divided between the Parties during the course of the
Arbitration and it will form part of the costs of the Arbitration, which will ultimately
be decided with reference to Section 4.5 above.

Section 6.6 Wiiness Statements

The Parties will attempt to reach agreement with regard to whether the -
evidence-in-chief of witnesses will be provided by way of Affidavit rather than oral
testimony. If the evidence of a witness is to be provided by way of Affidavit, the
witness will nevertheless, if requested, be available at the hearing for cross-
examination.

Each witness who gives oral testimony at the Arbitration Hearing will do so
under oath or affirmation.

Section 6.7 Examinations and Oral Submissions

Unless otherwise agreed, each Party may examine-in-chief and re-examine its
own witnesses and cross-examine the other Party’s witnesses at the Arbitration
Hearing. The Parties shall agree upon, failing which the Arbitrator shall impose,

time limits upon both examinhation-in-chief and cross examination of witnesses. - g

Each Party shall be entitled to present oral submissions at the Arbitration Hearing.

Section 6.8 Applicable Law

The Arbitrator shall apply the substantive law applicable in the Province of
Ontario. The Arbitrator shall apply the procedural rules set out in this Arbitration
agreement and the Act and by analogy to the Rules, to the extent that procedures are
not dealt with in this Arbitration Agreement or in the Act.

Section 6.9

Subject to the terms of this Arbitration Agreement, the Arbitrator may
conduct the Arbitration Hearing in such manner as he/she considers appropriate,
provided that the Parties are treated with equality, and that at any stage of the
proceedings each Party is given full opportunity to present its case.

Section 6.10

Each Party may be represented by legal counsel at any and all meetings or
hearings in the Arbitration. Fach person who attends the Arbitration Hearing is
deemed to have agreed to abide by the provisions of Article 7 of this Arbitration
Agreement with respect to confidentiality. Any person who attends on any date
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upoﬁ which the Arbitration Hearing is conducted shall, prior to attending, execute a
confidentiality agreement in the form attached hereto as Schedule “A",

ARTICLE7-
AWARD

Section 7.1 Decision(s) Timeline

Any interlocutory or interim award(s) shall be gwen in writing at Toronto,
with reasons and shall be rendered within forty five (45) days of the conclusjon of
the relevant motion.

The Arbitrator shall provide the Parties with his/her decision in writing at
Toronto, with reasons, within six (6) months from the delivery of the communication
of the final submissions from the parties (the “Final Award”). The Arbitrator shall
sign and date the Final Award.

Within fifteen (15) days after recelpt of the Final Award, any Party, with
notice to the other Parties, may request the Arbitrator to interpret the Final Award;
correct any clerical, typographical or computation errors, or any errors of a similar
nature in the Final Award; or clarify or supplement the Final Award with respect to
claims which were presented in the Arbitration but which were not determined in
the Final Award. The Arbitrator shall make any interpretation, correction or
supplementary award requested by either Party that he/she deems justified within
fifteen (15) days after receipt of such request. All interpretations, corrections, and
supplementary awards shall be in writing, and the provisions of this Article shall
apply to them.

Section 7.2

Subject to the right of appeal in Section 4.1 above, the Final Award shall be
final and binding on the Parties, and the Parties undertake to carry out the Final
Award without delay. If an interpretation, correction or additional award is
requested by a Party, or a correction or additional award is made by the Arbitrator
on his/her own initiative as provided under this Article, the Award shall be final
and binding on the Parties when such inferpretation, correction or additional award
is made by the Arbitrator or upon the expiration of the time periods provided under
this Article for such mterpretatlon, correction or additional award to be made, .
whichever is earlier. The Final Award shall be enforceable in accordance with its
terms, and judgment upon the Final Award entered by any court of competent
jurisdiction that possesses jurisdiction over the Party against whom the Final Award
is being enforced.




Section 7.3

The Parties agree that it is in their mutual interests thata Final Award [or an
interim final award] in favour of the Claimant be satisfied in a manner that furthers
both the energy interests of the Province of Ontario and the interests of TCE .
Therefore, subject to the foregoing and the following terms and conditions, a Final
Award [or an interim final award] in favour of the Claimant may be satisfied by way
of the transfer to the Claimant of an asset that has an equivalent value to TCE, after
due consideration for the tax implications of the transaction, equal to the Final
. Award [or interim final award] (the “Equivalent Value™).

(@)  Upon the request of the Respondent Her Majesty the Queen in Right of
Cntario to satisfy the Final Award or interim final award against either
of the Respondents by the transfer of an asset of Equivalent Value, TCE
shall within ten (10) business days submit a Iist of assets of interest (the
“ Assets of Interest”) to the Respondent for consideration. Such list to
consist of assets owned by the Province of Ontario; the OPA or an
agency of the Province of Ontaric and at a minimum to include assets
in which TCE has an equity interest or that has been subject to prior
discussion amoungst the Parties. Assets which will provide partial
Equivalent Value may be considered. The Assets of interest shall be :
assets owned by the Respondent or by entities under the direction or
control of the Respondent.

(b)  If an asset of interest is mutually agreed as being a suitable asset for -
transfer to TCE, and the asset is not one in which TCE (or a wholly
owned affiliate) owns an equity interest in at that time, then TCE shall
be permitted a reasonable and customary period of time for an asset
purchase transaction of this type in order to conduct due diligence and
to confirm its continued inferest in the asset transfer. If TCE remains
interested in acquiring the asset after having completed its due
diligence then the Parties shall use commercially reasonable efforts to  .." -
attempt to agree on the value of the asset to TCE. R

(¢)  If an asset of interest is mutually agreed as being a suitable asset foran .
equivalent exchange and is an asset in which TCE (or a wholly owned -
affiliate) owns an equity interest at that ime, then the Parties shall use .- -
commercially reasonable efforts to attempt to agree on the value of the .
asset to TCE,

{d) In respect of any proposed asset transfer under subsection (b) or (c)
above TCE acting reasonably must be satisfied that:

()  the transfer will be in compliance with all relevant covenants **
relating to the asset and in compliance with all applicable laws;



@ all neceSsal;y consents; péﬁnits’ and. authorizations are available
to transfer the asset to TCE and for TCE to owWn and operate the
assef; - : S S

(iiiy there are no restrictions 6n7TCE's‘ 'abl:Jity to develop;.operéte,
sell or oﬂ1erw15e chspose of the asset; and.

{ivi TCE does not become liable for any pre-closmg habﬂ:lt[es'
relating to the asset,

(&)  If the Parties have agreed to the transfer and if the value of the asset to
TCE is agreed, then the Parties will use commercially reasonable
efforts to negotiate and settle the form of such definitive documents as
may be required to give full effect to such asset transfer. Such
documents are to be in conventional form for the type of asset to be
transferred and will contain conventional representations, warranties,
covenants, conditions, and indemnities for an asset transfer between
arm’s length commercial parties.

(h)  If more than ninety (90) days have elapsed after the Final Award [or an
interim final award] of the Arbitrator, and the Parties have not agreed
on the terms of the asset transfer or settled the form of the definitive
documents for transfer, then TCE shall be permitted to issue a demand
letter to the Respondents demanding immediate payment of the Final
Award [or interim final award] in cash and such payment shall be
made within three (3) days of receipt of such demand letter.

Section 7.4 Release

Contemporaneous with compliance by the Respondents with the terms of the
Final Award and in consideration therefore, TCE shall deliver a Release in favour of
each of the Respondents in the form attached hereto as Schedule “B”.

ARTICLE 8
CONFIDENTIALITY

Section 8.1

Except as may be otherwise required by law, all information disclosed in the
Arbitration shall be treated by all Parties, including their respective officers and
directors, and by the Arbitrator, as confidential and shall be used solely for the
purposes of the Arbitration and not for any other or improper purpose. The Parties
agree further that for the purposes of this Arbifration, they shall abide by and be
bound by the “deemed undertaking” rule as stipulated in Rule 30.1 of the Rules.




For greater certainty, the Arbitrator and the Parties, including their respective
officers and directors, employees, agents; servants, administrators, successors,
shareholders, members, subsidiaries, affiliates, insurers, assigns and related parties
from time to time agree that they shall not disclose or reveal any information
disclosed in the Arbitration to any other person, except legal, or financial advisors,
or experts or consultants retained by a party for the purpose of this arbitration, or as
required by law including, for example, the Claimants obligation to make
disclosures under applicable securities law. The Parties also agree that they will use
best efforts to ensure that they have effective procedures in place to ensure that
information disclosed in the Arbitration is not disclosed or revealed contrary to the
provisions of this Article. Each Party agrees to be responsible for any breach by its
officers, directors, professional advisors, experts or consultants of the terms and
conditions of this Article.

ARTICLE 9
MISCELLANEOUS

Section 9.1 Amendment

This Arbitration Agreement may be amended, modified or supplemented
only by a written agreement signed by the Parties.

Section 9.2 Governing Law

This Arbitration Agreement shall be governed by, interpreted and enforced in
accordance with the laws of the Province of Ontario.

Section 9.3 Binding the Crown

The Respondent Her Majesty the Queen in Right of Ontario, shall be bound
by this agreement.

Section 9.4 Extended Meanings

In this Agreement words importing the singular number include the plural
and vice wversa, words importing any gender include all genders and words
importing persons include individuals, corporations, limited and unlimited Hability
companies, general and limited parimerships, associations, trusts, unincorporated
organizations, joint ventures and governmental authorities. The terms “include”,
“includes” and “including” are not limiting and shall be deemed tfo be followed by
the phrase “without limitation”.

Section 9.5 Statutory References

In this Agreement, unless something in the subject matter or context is
inconsistent therewith or unless otherwise herein provided, a reference to any
statute is to that statute as now enacted or as the same may from time to time be
amended, re-enacted or replaced and includes any regulation made thereunder.




Section 9.6 Counterparts

This Agreement may be executed in any number of counterparis, each of
which will be deemed to be an original and all of which taken together will be
deemed to constitute one and the same instrument.

Section 9.7 Electronie Execution

Delivery of an executed signature page to this Agreement by any party by
electronie fransmission will be as effective as delivery of a manually executed copy
of the Agreement by such party.

Section 9.8 Counsel

The Parties acknowledge and agree that the following shall be the counsel of L

record for this Arbitration.

Counsel for the Respondent,
Her Majesty The Queen in Right of
Ontario

Counsel for the Claimant,
TransCanada Energy Lid.

Thornton Grout Finnigan LLP

3200 - 100 Wellington Street West
CP Tower, TD Centre
Toronto, ON M5K 1K7

Michael E. Barrack
Tel: (416) 3041616
Email: mbarrack@tgf.ca

John L. Finnigan
Tel: (416) 304-1616
Fax: (416) 3041313

Email: jfinnigan@igf.ca

Counsel for the Respondent,
" The Ontario Power Authority

Oslers, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, ON M5X 1B8

Paul A. Ivanoff
Tel: (416) 862-4223

Ministry of the Aftorney General
Crown Law Office -Civil
McMurtry - Scott Building

720 Bay Street, 11%

Teoronto, ON

M7A 259

John Kelly
Tel: (416) 601-7887
Email: john kelly@ontario.ca

Eunice Machado

Tel:  (416)601-7562

Fax: (416) 868-0673

Email: eunice.machado@ontario.ca




Fax: (416) 862-6666
Email: pivanoff@osler.com

Section 9.9 Notices

All documents, records, notices and communications relating to
Arbitration shall be served on the Parties’ counsel of record.

DATED this day of ,2011.

TRANSCANADA ENERGY LTD.

By:
Title
TRANSCANADA ENERGY LTD.

By
Title

HER MAJESTY THE QUEEN IN RIGHT OF
ONTARIO

By:
Title

ONTARIO POWER AUTHORITY

By:
Title







SCHEDULE “A"

CONFIDENTIALITY AGREEMENT

IN THE MATTER OF the Arbitration Act, 1991, 5.0. 1991, ¢. 17;

AND IN THE MATTER OF an arbitration between
TRANSCANADA ENERGY LTD. and HER MAJESTY THE QUEEN
IN RIGHT OF ONTARIO and the ONTARIO POWER AUTHORITY
BETWEEN: .
TRANSCANADA ENERGY LTD.
Claimant

-and-
HER MAJESTY THE QUEEN IN
RIGHT OF ONTARIO and the ONTARIO POWER AUTHORITY

Respondents

-and-

(ll .ll )
CONFIDENTIALITY AGREEMENT

WHEREAS, in connection with this Arbitration between
TRANSCANADA ENERGY LTD. (“TCE") and the RESPONDENTS concerning the
Southwest GTA Clean Energy Supply Contract between the Ontario Power




Authonty and TCE dated October 9,: 2009 (the “CES Contract”) TCE and the ;
.Respondents have entered into an Arbitration agreement dated fj ulyxgghfggy] {the
“ Arbitrafion Agreement”);

AND WHEREAS, pursuant to the Arbitration Agreement, » has
produced certain information and documents relating to the isstes ini- this -
Arbitration and the CES Contract (the “e Information”); -

AND WHEREAS, pursuant to the Arbitration Agreement, the .
Respondents have produced certain information and documents relating to the
issues in this Arbitration and the CES Contract (the “ Respondents Information”);

AND WHEREAS during the course of this Arbitration, the parties
may produce additional information and documents relating to the ¢ Information,
the Respondents Information or the issues in this Arbitration {collectively referred
to with the ¢ Information and the Respondents Information as the “Confidential
Information”);

P AND WHEREAS the Confidential Information is either not available -

.+ to the general public and/or is confidential in nature and, on the basis thereof, the

i parties have agreed to enter into a confidentiality agreement respecting the
Confidential Information;

NOW THEREFORE THIS AGREEMENT WITNESSES THAT, in
considerafion of the production of such information and documents and for other
good and valuable consideration, the receipt and adequacy of which is hereby
acknowledged, the undersigned parties hereby agree as follows:

1. The undersigned acknowledge and agree that the statements in the Recitals of
this Agreement are true and correct.

2. Each of the undersigned hereby agree on behalf of itself and its directors,
" officers, employees, agenis, pariners, associates and advisors (including,
without limitation, legal advisars) (collectively, "Representatives'}, to receive

and treat any of the Confidential Information produced by or on behalf of the

other party or its Representatives, or which is made available for review by




(@)

)

©

CY

the other party or its Representatives now or in the future, as strictly
confidential and proprietary information.

For clarity, information will not be deemed Confidential Information that (i)

becomes available in the public domain other than as a result of disclosure by
the undersigned, or (i) is not acquired from one of the undersigned or
persons known by the recipient of the information to be in breach of an
obligation of confidentiality and secrecy to one of the undersigned in respect
of that information.

The undersigned hereby covenant and agree that

the Confidential Information will not be used by the undersigned -or its
Representatives, directly or indirectly, for any purpose except in connection
with the matters at issue in this Arbitration;

the Confidential Information will be kept confidential and will not be -
disclosed in any manner whatsoever, in whole or in part, to any person or
entity except those directly involved in this Arbitration and, in such event,
only to the extent required in connection with the Arbitration and on
condition that the persons to whom such Confidential Information is
disclosed agree to keep such Confidential Information confidential and who
are provided with a copy of this Agreement and agree to be bound by the
terms hereof to the same extent as if they were parties hereto;

all reasonable, necessary and appropriate efforts will be made to safeguard -
the Confidential Information from disclosure to any person or entity other
than as permitted hereby; and

the undersigned shall be responsible for any breach of this Agreement by any
of its Representatives and shall, at its sole cost and expense, take all
reasonable measures (including but not limited to court proceedings) to
restrain its Representatives from and prohibited or unauthorized disclosure
or use of the Confidential Information.

The undersigned agree that the provisions of this Agreement will apply
retroactively to any disclosure of Confidential Information that has been
made to any person or entity as at the time of signing of this Agreement, and
that such persons or entities will be provided with a copy of this Agreement
and will be required to agree to be bound by the terms hereof to the same
extent as if they were parties hereto. If such person or entity to which
disclosure has been made does not agree to be bound by the terms of this -
Agreement, the undersigned agree to fake all reasonable, necessary and




10.

appropriate efforts to re-acquire: all Confidential' Information-that- was
previously disclosed to that person or entity, as well as any copies thereof or
materials created in connect[on w1th the Conﬁdenhal Informauon

In the event that either of the: unders1gned is requested or’ requ.u'ed (b}r -oral -
questions, interrogatories, requests for information or documents in legal

proceedings, subpoena, civil investigative demand or other similar process)

to disclose any of the Confidential Information, the undersigned agrees to

provide the other party with prompt written notice of any such request or

requirement in order to permit sufficient time for an application to Court for

a protective order or other appropriate remedy.

Each of the undersigned agrees that the other party does not and shall not
have an adequate remedy at law in the event of a breach of this Agreement
and that it will suffer irreparable damage and injury which shall entitle the
other party to an injunction issued by a Court of competent jurisdiction
restraining the disclosure of the Confidential Information or any part or parts
thereof. For greater clarity, nothing in this Agreement shall be construed as
prohibiting either of the undersigned from pursuing any othér legal or
equitable remedies available to it, including the recovery of damages.

Each of the undersigned agrees to return all Confidential Information which
is provided to it by the other party, its Representatives and its witnesses
when this Arbitration has been completed, without retaining any copies
thereof. Each of the undersigned further agrees-to arrange for all of its
Representatives and witnesses to return all Confidential Information in the .
possession of or under the control of any of the Representatives or witnesses
to the other party when this Arbitration has been completed without
retaining any copies thereof.

The undersigned acknowledge and agree that this Agreement shall be
governed by and construed in accordance with the Jaws of the Province of
Ontario. If any provision of this Agreement is determined to be illegal,
invalid or unenforceable by a court of competent jurisdiction, that provision
will be severed and the remaining provisions will remain in full force and

- effect.

Notwithstanding anything to the contrary in this Agreement, the
undersigned each acknowledges that this Agreement, the Confidential
Information, and any other document or agreement provided or entered into
in connection with this Arbitration, or any part thereof or any information
therein, may be required to be released pursuant to the provisions of the




Freedom of Information and Protection of Privacy Act, RS.0. 1990, c. F.31, as
amended.

The obligations of the undersigﬁed under this Agreement shall be binding
upon the undersigned, its successors and . assigns and all of its
Representatives, including without limitation, its legal advisors.

In witness whereof, the undersigned have executed this Agreement at

, this day of , 2011,

HER MAJESTY THE QUEEN IN RIGHT
OF ONTARIO

Per:
Name:
Title:

ONTARIO POWER AUTHORITY

Per;
Name:
Tite:

TRANSCANADA ENERGY LTD.

Per:
Name:

Title:

Per:
Name:
Title:




.~ -SCHEDULE#B” -: ' ounos oo

" “FULL AND FINAL RELEASE

WHEREAS TRANSCANADA ENERGY LTD. (“TCE”) and HER
MAJESTY THE QUEEN IN RIGHT OF ONTARIO AND THE ONTARIO FOWER
AUTHORTIY (the “Respondents”) have agreed to settle all matters .outstandjng between

them in respect of and arising from the Southwest GTA Clean Energy Supply Contract
datfad as of October 9, 2009 (“CES Contract”)-and the letter dated October 7,-2010 by
which the Onfaric Power Authority (the “OPA”) terminated the CES Contract and
ackpowledged that TCE was entitled to its reasonable damages (the “October 7 Letter”)
anc TCE's claim that is the subject of a Notice given by it dated April 27, 2011 pursuant to

section 22 (c) of the Proceedings Against the Crown Act (the “Claim” "N

_ IN CONSIDERATION of the payment of the settlement amount agreed by,
thel, parties for all claims arising from the CES Contract-and, the October 7 Letter_and the

m;de in the arbitration proceedings between TCE and the Respondents pursuant fo an
Arbitration Agreement dated », and the payment by the Respondents to TCE of the sum 5
of $5.00 (five dollars) and for other good and valuable consideration, the receipt and
sufficiency of which is hereby admowledged,‘by the undersigned, TCE, its directors

officers, employees, agents, servants, administrators, successors, shareholders, members,
subsidiaries, affiliates, insurers, assigns and related parties from time to time (collectively,
the “Releasor”); ' '

THE RELEASOR HEREBY RELEASES, ACQUITS, AND FOREVER:
DISCHARGES WITHOUT QUALIFICATION the Respondents and their respective
directors, officers, employees, agents, successors, subsidiaries, affiliates, insurers and:

assigns (the “Releasees”) from all manner of actions, causes of action, suits, proceedings



debts, dues, accoimts, obligations, bonds, covenants, duties, contracts, complaints, cIa1ms J
and demands for damages, monies, losses, indemnities, costs, interests in loss, or injuri
howsoever arising which hereto may have been or may hereafter- be sustained by thef_

Releasor arising out of, in relation to or in connection with the CES Contract, the October 7 -

Le the Claim or the Arbitration and from any and all actions, causes of action, claims or:

demands of whatsocever nature, whether in contract or in tort or arising as a fiduciary duty:
or by virtue of any statute or otherwise or by reason of any damage, loss or injury arising,
out of the matters set forth above and, without limiting the generality of the foregoing,:
from any and all matters that were raised or could have been raised in respect to or arising:
ou11 of the CES Coniract, the October 7 Letter- or the Claim. Notwithstandnig the foregoing,f
nothing in this Release will limit, restrict or alter the obligations of the Respondents to'
comply with the terms of any settlement agreement with the Releasor or to comply wi ':

any Final Award made in favour of the Releasor.

IT IS UNDERSTOOD AND AGREED that this Full and Final Release s *:- - -
intended to cover, and does cover: (a) not only all known injuries, losses and damages, in. :
resi:ect of and arising from the CES Contract-and, the October 7 Letter and the Claim, but

also injuries, losses and damages not now known or anticipated but which may later

develop or be discovered, including all the effects and consequences thereof, and (b) any
and all of the claims or causes of action that could have been made at the Arbitration by the'
Relpasor against the Releasees, in respect of and arising from the CES Contract-and, the :

Oclober 7 Letter_or the Claim, and that this Full and Final Release is to be construed .- =~ -
liberally as against the Releasor to fulfill the said intention.

AND FOR THE SAID CONSIDERATION it s agreed and understood

tha}, the Releasor will not make any claim in respect of and arising from the CES Contract;
, the October 7 Letter_or the Claim or take any proceedings, or continue any:
proceedings against any other person or corporation who might claim, in any manner or'j
forum, contribution or mdemmty in common law or in equity, or under the provisions of

any statute or regulation, from any other party discharged by this Full and Final Release.



IT IS UNDERSTOOD AND AGREED that this Full and Final Release shall
operate conclusively as an estoppel in-the event of any claim, actioh, complaint o
proceeding which might be brought in the future by the Releasor with respect to th
matters covered by this Full and Final Release and ansmg from the CES Contract, the
Ocllober 7 Letter or the Claim and the Arblh'a’uon Thls Fu]l and Final Release may b

pleaded in the event any such claim, actmn, complamt or proceedmg is brought, as

complete defence and reply, and may be relied upon in any proceedmg to dismiss the
claim, action, complaint or proceeding on a summary basis and no objection will be raised
by any party in any subsequent action that the other parties in the subsequent agtion were

not privy to the formation of this Full and Final Release.

AND FOR THE SAID' CONSIDERATION the Releasor represen’cs and

wan'ants that it has not assigned to any person, f]rm, or corporaﬁon any of the actions

causes of action, claims, debts, suits or demands of any nature or kind arising from the CES
Coxi\tract—aﬂé‘ the October 7 Letter_or the Claim whxch it has released by this Full’and Final
Release. . i .

IT IS FURTHER UNDERSTOOD AND AGREED that neither the Releaso
nor- the Releasees admits liability or obligation of any kind whatsoever in respect of the.
CE$ Coniract-and, the October 7 Letter or the Clain.

IT IS FURTHER UNDERSTOOD AND AGREED that the fagts a.nd terms’.
of thls Full and Final Release and the settlement underlymg it will be held i m conﬁdence :
and will receive no publication either oral or in writing, directly or mdu‘ecﬂy, unles

deemed essential on auditor’s or accountants” written advice for financial statements o

income fax purposes, or for the purpose of any judicial proceeding, in which event the fac
the settlement is made without admission of Hability w1]l receive the same;.pub]icaﬁon

simultaneously or as may be required by law, including without limitation, the disclosure

requirements of applicable securities law.




IT IS FURTHER UNDERSTOOD AND AGREED that this Full and Final
Release shall be binding upon and enure to the benefit of the successors or assigns as th
case may be, of all the parties to this Full and Final Release.

IT IS FURTHER UNDERSTOOD AND AGREED that this Full and Final
Release shall be governed by the laws of the Province of Ontario and the laws of Canad

applicable therein. TCE attorns to the hon-exclusive jurisdiction of the courts of the”

Province of Ontario in respect of any dispute arising from or in connection with or i

consequence of this Full and Final Release.

TCE ACKNOWLEDGES AND AGREES that it fully understands the:
terms of this Full and Final Release and has delivered same voluntarily, after receiving:
independent legal advice, for the purpose of making full and final compromise and
setflement of the claims and demands which are the subject of this Full and Final Release.

DATED this day of , 2011.

TRANSCANADA ENERGY LTD.

By:
Title










. IN'THE MATTER OF AN ARBITRATION
BETWEEN:
TRANSCANADA ENERGY LTD. *

Claimant
-and -

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO and the ONTARIO
POWER AUTHORITY

Respondents

ARBITRATION AGREEMENT

WHEREAS the Ontario Power Authority (the “OPA”) and the Claimant
TransCanada Energy Ltd. (“TCE” or the “Claimant”) entered into the Southwest
GTA Clean Energy Supply Contract dated as of October 9, 2009 (the “CES
Contract”) for the construction of a 900 megawatt gas fired generating station in
Oakville Ontario (the “OGS”);

. AND WHEREAS by letter dated October 7, 2010 the OPA terminated the
CES Contract and acknowledged that TCE was entitled to its reasonable damages,
including the anticipated financial value of the CES Contract;

AND WHEREAS the Respondents have agreed to pay TCE its reasonable
damages arising from the termination of the CES Contract, including the anticipated
financial value of the CES Contract;

AND WHEREAS the Claimant and the Respondents wish to submit the issue
of the assessment of the reasonable damages suffered by TCE to arbitration in the
event they are unable to settle that amount as between themselves;

AND WHEREAS on April 27, 2011, the Claimant provided written notice to
Her Majesty the Queen in Right of Ontario (the “Province of Ontario”), under
section 7 of the Proceedings Agaisnt the Crown Act, R.S.0., 1990, c. P. 27 ("PACA”"), of
its intent to commence an action against the Province of Ontario to recover the



damages the Claimant suffered because of the termination of the CES Contract (the
“Claim”);

AND WHEREAS the Parties have agreed that the Claimant’s damages under
the Claim will not be limited by: (a) any limitation on or reduction of the amount of
damages which might otherwise be awarded as a result of sections 10.5 or 14.1 of the
- CES Contract; or (b) any limitation on or reduction of the amount of damages which
might otherwise be awarded as a result of any possibility or probability that TCE
may have been unable to obtain any or all government or regulatory approvals
required to construct and operate its generation facility as contemplated in and in
accordance with the CES Contract;

AND WHEREAS the Parties have agreed that the Respondents will not raise
as a defence the Force Majeure Notices filed by the Claimant with the OPA
including those issued after the Town of Oakville rejected the Claimant’s site plan
approval for the Oakville Generating Station and subsequently the rejection of its

application for minor variance by the Committee of Adjustment for the Town of
Qakville;

AND WHEREAS the Parties have agreed to resolve the issue of the quantum
of damages the Claimant is entitled to as a result of the termination of the CES

Contract by way of binding arbitration in accordance with The Arbitration Act, 1991,
5.0.1991, .17 (the “Act”);

AND WHEREAS the Parties have agreed that all steps taken pursuant to the
binding arbitration will be kept confidential and secure and will not form part of the
public record;

NOW THEREFORE, in consideration of good and valuable consideration, the
receipt and sufficiency of which is hereby acknowledged, the Parties agree as
follows:

ARTICLE1
APPLICATION OF THE ACT

Section 1.1 ' Recitals

The recitals herein are true and correct.



‘Section 1.2 Act

:'The prov151ons of the Act shall apply to this Arb1trat10n Agreement exc:ept as vaned
or excluded by this Agreement, or other wr1tten agréement of the, Partids;«

* ARTICLEZ

Sectlon 2.1 Con51derat10n

- In c0n51derat10n of the Partles each agreemg to pursue the resolution of thlS
matfer by way of binding arbitration in accordance with the Act, and on the
understanding that the referral to the arbitration and the satisfaction of any Final
Award (as defined) is a settlement of the Claimant’s claim that is the subject matter
of its April 27, 2011 Notice, pursuant to section 22 (c) of the PACA, the Parties agree:

| 7 (a) the Clalm agamst the Province of Ontario and the OPA will not be
_ pursued in the Courts; and

(b)  contemporaneous with the satisfaction by the Province of Ontario of
any Final Award in favour of TCE, TCE will provide a release to the
OPA and the Provmce of Ontatio in the form of Schedule “B” attached -

hereto.
ARTICLE 3
ARBITRATOR

Section 3.1

The Arb1trat10n shall be conducted in Toronto, Ontario by an arbitrator mutually
- agreed upon by the Parties or chosen by such individual as the Parties may agree
(the “ Arbitrator”).

ARTICLE 4
JURISDICTION OF ARBITRATOR

~ Section 4.1 Final Decision and Award

The decision and award of the Arbitrator shall be final and binding on the
Parties, subject to the right to appeal questions of law to the Ontario Superior Court
of Justice as provided in section 45(2) of the Act.

Section 4.2 | The Disputes
The Arbitrator shall fully and finally determine the amount of the reasonable
damages to which the Claimant is entitled as a result of the termination of the CES
- Contract, including the anticipated financial value of the CES Contract.



Section 4.3 - Waiver of Defences

(a) The Respondents agree that they are liable to pay TCE its reasonable
damages arising from the termination of the CES Contract, including the anticipated
financial value of the CES Contract.

(b)  The Respondents acknowledge and agree that in the determination of
the reasonable damages which TCE is to be awarded there shall be no reduction of
those damages by reason of either:

(i) limitation on or reduction of the amount of damages which might
otherwise be awarded as a result of sections 10.5 or 14.1 of the CES
Contract; or

(i) any limitation on or reduction of the amount of damages which
might otherwise be awarded as a result of any possibility or
probability that TCE may have been unable to obtain any or all
government or regulatory approvals required to construct and operate
its generation facility as contemplated in and in accordance with the
CES Contract.

(c)  For greater certainty, the amount of the reasonable damages to which
the Claimant is entitled will be based upon the following agreed facts:

(i) that if the CES Contract had not been terminated then TCE would
have fulfilled the CES Contract and the generation facility which was

contemplated by it would have been built and would have operated;
and

(ii) the reasonable daﬁages including the anticipated financial value of
the CES Contract is understood to include the following components:

(a) the net profit to be earned by TCE over the 20 year life of the
CES Contract; and

(b) the costs incurred by TCE in connection with either the
performance or termination of the CES Contract to the extent
that these costs have not been recovered in item {a); and

(c) each Party reserves its rights to argue whether the
Respondents are liable to compensate the Claimant for the
terminal value of the OGS, if any, where terminal value is
understood to mean the economic value of the OGS that may be
realized by Claimant in the period after the expiration of the



“:.twenty year term of the OGS Contract for-its remaining useful

Sechon 44 Arbztrator Iunsdlctlon o o

Without lmtmg the ]urlsdlctlon of the Arb1trator at law, the subrmsszon to
arbitration hereunder shall confer on the Arbitrator the ]urlschctmn to:

(@) = determine any question as to the Arbitrator’s jurisdiction including
any objections with respect to the ex1stence scope or vahdlty of this
Agreement; < ,

(b) determine all issues in respect of the procedure or evidentiary matters
governing the Arbitration, in accordance with this Agreement and the
Act, and make such orders or, directions as may be required in respect
of such issues;

(¢)  determine any question of law arising in the Arbitration;

(d) receive and take into account such written or oral evidence tendered
by the Parties as the Arbitrator determines is relevant and admissible;

(¢)  make one or more mterlocutory or interim orders;

(f)  include, as part of any award, the payment of interest from the
appropriate date as determined by the Arbitrator; and

(g) proceed in the Arbitration and make any interlocutory or interim
Award(s), as deemed necessary during the course of the hearing of the
Arbitration, and the Final Award (defined below)

Section 4.5 Costs

The Parties agree that the Arbitrator has the jurisdiction to award costs to any
of the Parties, and that the Arbitrator will make a determination with respect to any
Party’s entitlement to costs by analogy to the Ontario Rules of Civil Procedure, R.R.O.
1990, Reg 194 ( the “Rules”) and with regard to the relevant case law, after hearing
submissions from the Parties with respect to costs following the Final Award, or an
interim or interlocutory order or award in relation to any interim or interlocutory
motion. The Arbitrator’s accounts shall be borne equally by the Parties, together
with all other ancillary, administrative and technical expenses that may be incurred
during. the course of the Arbitration, including but not limited to costs. for court
reporter(s), transcripts, facilities and staffing (the “Expenses”), but the Arbitrator’s
- accounts and the Expenses shall be ultimately determined with reference to the



Rules and the case law, at the same time that other issues with respect to costs are
determined following the Final Award.

Section 4.6 Timetable

Any deadlines contained in this Agreement may be extended by mutual
agreement of the Parties or order of the Arbitrator, and the Arbitrator shail be
-advised of any changes to any deadlines.

ARTICLE 5
SUBMISSION OF WRITTEN STATEMENTS

Section 5.1 Statement of Claim .
The Claimant shall deliver a Statement of Claim on or before October 6, 2012

Section 5.2 Defence

The Respondents shall each deliver a Statement of Defence within 30 days
following the delivery of the Statement of Claim.

Section 5.3 Reply

The Claimant shall deliver a Reply within 30 days following the delivery of
the Statements of Defence.

ARTICLE 6
CONDUCT OF THE ARBITRATION

Section 6.1 Documentary Discovery

The Parties will meet and confer with respect to documentary production
within 30 days following the last date by which a Reply is to be delivered. At the
meeting with respect to documentary production, counsel for the Parties will discuss
and attempt to agree on the format of the documents to be delivered.

The scope of documentary production is to be determined by the Parties
when they meet and confer. For greater clarity, the scope of documentary
production is not as broad as that contemplated by the Rules. Rather, the Parties are
required to disclose the documentation that they intend to or may rely on at the
arbitration, as well as documents which fall into the categories (relevant to the issues

in dispute) identified by opposing counsel at the meet and confer meetmg Or as may
arise out of the examinations for discovery.

In preparation of wiinesses for discovery and in connection with
documentary production the Parties will use all relevant powers to ensure that all
documents in their power, possession or control are produced in the Arbitration.



- Whet they meet and confer; the: Parties shall’ determine.a date by which each
r-;‘:-:.:-:shall dellver to the other:a: list: 1dent1fymg any: and:all- records’ and . documents
- whether written; electfoic: or: ‘otherwise; bemg produced for: the purpose of this

+17Arbitration, and by:wWhich:-éachvshall delivér the docuinents in‘the-format:agreed to

1By the-Parties. - In-the evént'that the'Parties.can’t’ come to agreement on. these dates
- theywill refer the decision back to the Arbitrator PEE L SRR

Section 6.2 Evidence by Witness Affidav1ts |

On a date to be determined by the Parties When thej?"inéet and confer, the
Parties shall deliver to each other sworn affidavits of each of their witnesses

|  Ona daté to be determined’ by the Parties when they meet and confer, the
Parties shall dehver to each other resPondmg sworn af_ﬁdawts from their w1tnesses

Section 6.3 Cross Examinations on AffldaV1ts

The Parties agree.that cross examinations of the affiants will take place on a
date to be agreed, with each Party limited to one day of cross examination per
witness, or such other time as may be agreed between the Parties upon review of the
affidavits or may be ordered by the Arbitrator.

Within 30 days following cross examinations, the Parties will come to an
agreement on hearing procedure with respect to calling viva voce evidence, or will
attend before the Arbitrator to determine such procedure (the “Hearing Procedure”).

Section64 Expert Reports

The Partles agree that experts shall meet prior to the preparation of expert
reports to confer and, if possible, agree and settle the assumptions and facts to be
used in the expert reports.

The Parties agree on the following timetable for delivery of expert reports:

(a)  expert reports of each Party shall be delivered within 45 days after
completion of cross examinations.

(b)  responding (reply) expert reports of each Party shall be exchanged
within 30 days of the exchange of expert reports.

(c)  all expert reports delivered and filed in the Arbitration shall include
and attach a copy of the expert’s Curriculum Vitae and a declaration of
independence. - -

Section 65 Arbitration Hearing

The ‘Arbitration Hearing shall take place in Toronto on dates to be agreed by
the Parties. The Arbitration Hearing shall be conducted in-an expeditious manner



and in accordance with the Hearing Procedure. A court reporter will be present at
each day of the Arbitration Hearing and the court reporter will provide the Parties
with real-time transcription of the day’s evidence, and the court reporter will also
provide the Parties with copies of daily transcripts of each day’s evidence. The costs
of the court reporter will be divided between the Parties during the course of the
Arbitration and it will form part of the costs of the Arbitration, which will ultimately
be decided with reference to Section 4.5 above.

Section 6.6 Witness Statements

The Parties will attempt to reach agreement with regard to whether the
evidence-in-chief of witnesses will be provided by way of Affidavit rather than oral
testimony. If the evidence of a witness is to be provided by way of Affidavit, the
witness will nevertheless, if requested, be available at the hearing for cross-
examination.

Each witness who gives oral testimony at the Arbitration Hearing will do so
under oath or affirmation.

Section 6.7 Examinations and Oral Submissions

Unless otherwise agreed, each Party may examine-in-chief and re-examine its
own witnesses and cross-examine the other Party’s witnesses at the Arbitration
Hearing. The Parties shall agree upon, failing which the Arbitrator shall impose,
time limits upon both examination-in-chief and cross examination of witnesses.
Each Party shall be entitled to present oral submissions at the Arbitration Hearing.

Section 6.8 Applicable Law

The Arbitrator shall apply the substantive law applicable in the Province of
Ontario. The Arbitrator shall apply the procedural rules set out in this Arbitration
agreement and the Act and by analogy to the Rules, to the extent that procedures are
not dealt with in this Arbitration Agreement or in the Act.

Section 6.9

Subject to the terms of this Arbitration Agreement, the Arbitrator may
conduct the Arbitration Hearing in such manner as he/she considers appropriate,
provided that the Parties are treated with equality, and that at any stage of the
proceedings each Party is given full opportunity to present its case.

Section 6.10

Each Party may be represented by legal counsel at any and all meetings or
hearings in the Arbitration. Each person who attends the Arbitration Hearing is
deemed to have agreed to abide by the provisions of Article 7 of this Arbitration
Agreement with respect to confidentiality. Any person who attends on any date



upon which the Arbitration Hearing is conducted shall, prior to attendmg, exectite a
: confldentlaht’y agreement in the form: attached hereto as, Schedule “A”. .

ARmcLEy
. AWARD T

'Sectlon 71 R Dec1510n(s) Tnnelme

Any mterlocutory or iriterim award(s) shall be g1ven in ertmg at Toronto,
with reasons -and shall be rendered within forty flve (45) days of the conclusion of
the relevant motion.

- The Arbitrator shall provide the Parties with his/her decision in writing at
Toronto, with reasons, within six (6} months from the delivery of the communication
of the final submissions from the partles (the ”Fmal Award”). The Arbitrator shall
sign and date the Final Award. -

Within fifteen (15) days after' receipt of the Final Award, any Party, with
notice to the other Parties, may request the Arbitrator to interpret the Final Award;
correct any clerical, typographical or computation errors; or any errors of a similar
nature in the Final Award; or clarify or supplement the Final Award with respect to
claims which were presented in the Arbitration but which were not determined in
the Final Award. The Arbitrator shall make any interpretation, correction or
supplementary award requested by either Party that he/she deems justified within
fifteen (15) days after receipt of such request. All interpretations, corrections, and
supplementary awards shall be in Wr1tmg, and the provisions of this Article shall
apply to them.

Section 7.2

Subject to the right of appeal in Section 4.1 above, the Final Award shall be
final and binding on the Parties, and the Parties undertake to carry out the Final
Award without delay. If an interpretation, correction or additional award is
requested by a Party, or a corfection or additional award is made by the Arbitrator
on his/her own initiative as provided under this Article, the Award shall be final
and binding on the Parties when such interpretation, correction or additional award
is made by the Arbitrator or upon the expiration of the time periods provided under
this Article for such interpretation, correction or additional award to be made,
whichever is earlier. The Final Award shall be enforceable in accordance with its
terms, and judgment upon the Final Award entered by any court of competent
jurisdiction that possesses jurisdiction over the Party against whom the Final Award
is being enforced. '



Section 7.3

The Parties agree that it is in their mutual interests that a Final Award [or an
interim final award] in favour of the Claimant be satisfied in a manner that furthers
both the energy interests of the Province of Ontario and the interests of TCE .
Therefore, subject to the foregoing and the following terms and conditions, a Final
Award [or an interim final award] in favour of the Claimant may be satisfied by way
of the transfer to the Claimant of an asset that has an equivalent value to TCE, after
due consideration for the tax implications of the transaction, equal to the Final
Award [or interim final award)] (the “Equivalent Value”).

(a)  Upon the request of the Respondent Her Majesty the Queen in Right of
Ontario to satisfy the Final Award or interim final award against either
of the Respondents by the transfer of an asset of Equivalent Value, TCE
shall within ten (10) business days submit a list of assets of interest (the
“Assets of Interest”) to the Respondent for consideration. Such list to
consist of assets owned by the Province of Ontario, the OPA or an
agency of the Province of Ontario and at a minimum to include assets
in which TCE has an equity interest or that has been subject to prior
discussion amoungst the Parties. Assets which will provide partial
Equivalent Value may be considered. The Assets of Interest shall be
assets owned by the Respondent or by entities under the direction or
control of the Respondent.

(b) I an asset of interest is mutually agreed as being a suitable asset for

‘ transfer to TCE, and the asset is not one in which TCE (or a wholly
owned affiliate} owns an equity interest in at that time, then TCE shall
be permitted a reasonable and customary period of time for an asset
purchase transaction of this type in order to conduct due diligence and
to confirm its continued interest in the asset transfer. If TCE remains
interested in acquiring the asset after having completed its due
diligence then the Parties shall use commercially reasonable efforts to
attempt to agree on the value of the asset to TCE.

()  If an asset of interest is mutually agreed as being a suitable asset for an
equivalent exchange and is an asset in which TCE (or a wholly owned
affiliate) owns an equity interest at that time, then the Parties shall use
commercially reasonable efforts to attempt to agree on the value of the
asset to TCE.

(d) In respect of any proposed asset transfer under subsection (b) or (c)
above TCE acting reasonably must be satisfied that:

(i) the transfer will be in compliance with all relevant covenants
relating to the asset and in compliance with all applicable laws;



*. (i) . all necessary consents, permits’and: authorizations-are available
- to fransfer the asset to: TCE and for TCE to own and operate the
=;asset SR R R R IR ARt I T

‘_A(iii')' | there are no restrlcttons on, TCE’S ablhty to develop, operate,
sell or otherWlse dlspose of the asset; and-

(1v) V:TCE does not become hable for any pre—closmg 11ab111t1es
. relating to the asset. .

"7 (e) ' If the Parties have agreed to the transfer and if the value of the'asset to
' TCE is agreed, then the Parties will use commercially reasonable
efforts to negotiate and settle the form of such definitive documents as
may be required to give full effect to such asset transfer. Such
documents are to be in conventional form for the type of asset to be
_transferred and will contain conventional representations, warranties,
covenants, conditions, and indemnities for an asset transfer between
arm’s length commercial parties.

(h)  If more than ninety (90) days have elapsed after the Final Award [or an
interim final award] of the Arbitrator, and the Parties have not agreed
on the terms of the asset transfer or settled the form of the definitive
documents for transfer, then TCE shall be permitted to issue a demand
letter to the Respondents demanding immediate payment of the Final
Award [or interim final award] in cash and such payment shall be
made within three (3) days of receipt of such demand letter.

Section 7.4 Release

Contemporaneous with compliance by the Respondents with the terms of the
Final Award and in consideration therefore, TCE shall deliver a Release in favour of
each of the Respondents in the form attached hereto as Schedule “B”.

ARTICLE 8
CONFIDENTIALITY

Section 8.1

Except as may be otherwise required by law, all information disclosed in the
Arbitration shall be treated by all Patties, including their respective officers and
directors, and by the Arbitrator, as confidential and shall be used solely for the
purposes of the Arbitration and not for any other ¢r improper purpose. The Parties
agree further that for the purposes of this Arbitration, they shall abide by and be
bound by the “deemed undertaking” rule as stipulated in Rule 30.1 of the Rules.



For greater certainty, the Arbitrator and the Parties, including their respective
* officers and directors, employees, agents, servants, administrators, successors,
shareholders, members, subsidiaries, affiliates, insurers, assigns and related parties
from time to time agree that they shall not disclose or reveal any information
disclosed in the Arbitration to any other person, except legal, or financial advisors,
or experts or consultants retained by a party for the purpose of this arbitration, or as
required by law including, for example, the Claimant’s obligation to make
disclosures under applicable securities law. The Parties also agree that they will use
best efforts to ensure that they have effective procedures in place to ensure that
information disclosed in the Arbitration is not disclosed or revealed contrary to the
provisions of this Article. Each Party agrees to be responsible for any breach by its
officers, directors, professional advisors, experts or consultants of the terms and
conditions of this Article.

ARTICLE9
MISCELLANEOUS

Section 9.1 Amendment

' This Arbitration Agreement may be amended, modified or supplemented
only by a written agreement signed by the Parties.

Section 9.2 ~ Governing Law

This Arbitration Agreement shall be governed by, interpreted and enforced in
accordance with the laws of the Province of Ontario.

Section 9.3 Binding the Crown

The Respondent Her Majesty the Queen in Right of Ontario, shall be bound
by this agreement.

Section 9.4 Extended Meanings

In this Agreement words importing the singular number include the plural
and vice versa, words importing any gender include all genders and words
importing persons include individuals, corporations, limited and unlimited liability
companies, general and limited partnerships, associations, trusts, unincorporated
organizations, joint ventures and governmental authorities. The terms “include”,
“includes” and “including” are not limiting and shall be deemed to be followed by
the phrase “without limitation”.

Section 9.5 Statutory References

In this Agreement, unless something in the subject matter or context is
inconsistent therewith or unless otherwise herein provided, a reference to any
statute is to that statute as now enacted or as the same may from time to time be
amended, re-enacted or replaced and includes any regulation made thereunder.



Secﬁon 96

This Agreement may be executed in any number” of counterparts, each of
which will be deemed to be an original and all of which taken together will be
deemed to constitute one ‘and the same instrument.

Counterparts

Section 9.7 Electronic Execution

Delivery of an executed signature page to this Agreement by any-party by
electronic transmission will be as effective as delivery-of a manually executed: copy
of the Agreement by such party.

Section 9.8 Counsel |
The Parties acknowledge and agree that the following sha]l be the counsel of

record for this Arbitration.

Counsel for the Claimanf,
TransCanada Energy Ltd.

Thornton Grout Finnigan LLP
3200 - 100 Wellington Street West
CP Tower, TD Centre

Toronto, ON M5K 1K7

Michael E. Barrack
Tel: (416) 304-1616
Email: mbarrack@tgf.ca

John L. Finnigan
“Tel: ~ (416) 304-1616
Fax: (416) 304-1313
Email: jfinnigan@tegf.ca

Counsel for the Respondent,
The Ontario Power Authority

Oslers, Hoskin & Harcourt LLE
Box 50, 1 First Canadian Place
Toronto, ON Mb5X 1B8

Paul A. Ivanoff
Tel: (416) 862-4223

Counsel for the Respondent,

- Her Majesty The Queen in nght of

Ontano

Ministry of the Attorney General
Crown Law Office -Civil
McMurtry - Scott Building

720 Bay Street, 11%

Toronto, ON

M7A 259

John Kelly
Tel:  (416) 601-7887
Email: john.kelly@ontario.ca

Eunice Machado

Tel: (416)601-7562

Fax: (416) 868-0673 :
Email: eunice. machado@ontarlo ca




Fax: (416) 862-6666
Email: pivanoff@osler.com

Section 9.9 Notices

All documents, records, notices and communications relating to the
Arbitration shall be served on the Parties’ counsel of record.

DATED this day of , 2011.

TRANSCANADA ENERGY LTD.

By:
Title

TRANSCANADA ENERGY LTD.

By

Title

HER MAJESTY THE QUEEN IN RIGHT OF
ONTARIO

By:

Title

ONTARIO POWER AUTHORITY

By:
Title






SCHEDULE “A”

CONFIDENTIALITY AGREEMENT

IN THE MATTER OF the Arbitration Act, 1991, 5.0.1991, ¢. 17;

AND IN THE MATTER OF an arbitration between ,
TRANSCANADA ENERGY LTD. and HER MAJESTY THE QUEEN
IN RIGHT OF ONTARIO and the ONTARIO POWER AUTHORITY

BETWEEN:
TRANSCANADA ENERGY LTD.

Claimant

~and-

HER MAJESTY THE QUEEN IN
RIGHT OF ONTARIO and the ONTARIO POWER AUTHORITY

Respondents

-and-

(ﬂ' ® ”)
CONFIDENTIALITY AGREEMENT

WHEREAS, in connecion with this Arbitration between
TRANSCANADA ENERGY LTD. (“TCE”) and the RESPONDENTS concerning the
Southwest GTA Clean Energy Supply Contract between the Ontaric Power



- Authority and TCE dated October 9,2009 (the-CES Contract");
Respondents have entered into an Arbitration agreement dated Fjiiiy2
”Arbitratio_n Agreement"); ,.

: AND WHEREAS pursuant to the Arbltrahon Agreement ¢ has
produced certdin- information and . documents relating to the issues in this
Arbitration and the CES Contract (the “e Information”);.

AND WHEREAS, pursuant to the Arbitration Agreement, the
Respondents have produced certain information -and documents relating to the
issues in this Arbitration and the CES Contract (the “ Respondents Information”);

AND WHEREAS during the course of this Arbitration, the parties
may produce additional information and documents relating to the ¢ Information,
the Respondents. Information or the issues in this Arbitration (collectively referred
to with the e Information and the Respondents Information as the “Confidential
Information”);

AND WHEREAS the Confidential Information is either not available
to the general public and/or is confidential in nature and, on the basis thereof, the
parties have agreed to enter into a confidentiality agreement respecting the
Confidential Information; '

NOW THEREFORE THIS AGREEMENT WITNESSES THAT, in
consideration of the production of such information and documents and for other
good and valuable consideration, the receipt and adequacy of which is hereby
acknowledged, the undersigned parties hereby agree as follows:

1. The undersigned acknowledge and agree that the statements in the Recitals of
this Agreement are true and correct.

2. Each of the undersigned hereby agree on behalf of itself and its directors,
officers, employees, agents, partners, associates and advisors (including,
without limitation, legal advisors) (collectively, "Representatives"), to receive
and treat any of the Confidential Information produced by or on behalf of the
other party or its Representatives, or which is made available for review by




(2)

(b)

(©

(d)

the other party or its Representatives now or in the future, as strictly
confidential and proprietary information.

For clarity, information will not be deemed Confidential Information that (i)
becomes available in the public domain other than as a result of disclosure by
the undersigned, or (ii) is not acquired from one of the undersigned or
persons known by the recipient of the information to be in breach of an
obligation of confidentiality and secrecy to one of the undersigned in respect
of that information.

The undersigned hereby covenant and agree that:

the Confidential Information will not be used by the undersigned or its
Representatives, directly or indirectly, for any purpose except in connection
with the matters at issue in this Arbitration;

the Confidential Information will be kept confidential and will not be
disclosed in any manner whatsoever, in whole or in part, to any person or
entity except those directly involved in this Arbitration and, in such event,
only to the extent required in connection with the Arbitration and on
condition that the persons to whom such Confidential Information is
disclosed agree to keep such Confidential Information confidential and who
are provided with a copy of this Agreement and agree to be bound by the
terms hereof to the same extent as if they were parties hereto;

all reasonable, necessary and appropriate efforts will be made to safeguard
the Confidential Information from disclosure to any person or entity other
than as permitted hereby; and

the undersigned shall be responsible for any breach of this Agreement by any
of its Representatives and shall, at its sole cost and expense, take all
reasonable measures (including but not limited to court proceedings) to
restrain its Representatives from and prohibited or unauthorized disclosure
or use of the Confidential Information.

The undersigned agree that the provisions of this Agreement will apply
retroactively to any disclosure of Confidential Information that has been
made to any person or entity as at the time of signing of this Agreement, and
that such persons or entities will be provided with a copy of this Agreement
and will be required to agree to be bound by the terms hereof to the same
extent as if they were parties hereto. If such person or entity to which
disclosure has been made does not agree to be bound by the terms of this
Agreement, the undersigned agree to take all reasonable, necessary and



10.

| appropriateefforts: to* fe-acquire all Confidential:. Information that was

previously disclosed to that person or entity, as well as arty copies thereof or
matenals created in connectlon W1th the Confldenhal In.formatlon

- In the event that elther of the underSIg'ned is requested or requlred (by oral

questions,: inferrogatoriés; fequests:for inforrhation or:docurments in legal

 proceedings, subpoena, civil investigative demand or other similar process)
" to disclose any’ 6f the Confidential Information, the undersigned agrees to

provide the other party with prompt written notice of any such request or

requirement in order to permit sufficient time for an application to Court for

a protective order or other appropriate remedy.

Each of the undersigned agrees that the other party does not and shall not
have an adequaté remedy at law in the event of a breach of this Agreement
and that it will suffer irreparable damage and injury which shall entitle the
other party to an injunction issued by a Court of competent jurisdiction
restraining the disclosure of the Confidential Information or any part or parts
thereof. For greater clarity, nothing in this Agreement shall be construed as
prohibiting either of the undersigned from pursuing any other legal or
equitable remedies available to it, including the recovery of damages.

Each of the undersigned agrees to return all Confidential Information which
is provided to it by the other party, its Representatives and its witnesses
when this Arbitration has been completed, without retaining any copies
thereof. Each of the undersigned further agrees to arrange for all of its
Representatives and witnesses to return all Confidential Information in the
possession of or under the control of any of the Representatives or witnesses
to the other party when this Arbitration has been completed, without
retaining any copies thereof.

The undersigned acknowledge and agree that this Agreement shall be
governed by and construed in accordarnce with the laws of the Province of
Ontario. If any provision of this Agreement is determined to be illegal,
invalid or unenforceable by a court of competent jurisdiction, that provision
will be severed and the remaining provisions will remain in full force and
effect.

Notwithstanding anything to the contrary in this Agreement, the
undersigned each acknowledges that this Agreement, the Confidential
Information, and any other document or agreement provided or entered into
in connection with this Arbitration, or any part thereof or any information
therein, may be required to be released pursuant to the provisions of the
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Freedom of Information and Protection of Privacy Act, RS.O. 1990, c¢. F.31, as
amended. '

The obligations of the undersigned under this Agreement shall be binding
upon the undersigned, its successors and assigns and all of its
Representatives, including without limitation, its legal advisors.

In witness whereof, the undersigned have executed this Agreement at
, this day of ,2011.

HER MAJESTY THE QUEEN IN RIGHT
OF ONTARIO

Per:
Name:
Title:

ONTARIO POWER AUTHORITY

Per:
Name:
Title:

TRANSCANADA ENERGY LTD.

Per:
Name:

Title:

Per:

Name:
Title:




.- SCHEDULE#B" - .- -

E FULLAND FINAL RELEA‘SEJ' ;

o WHEREAS TRANSCANADA ENERGY LTD (”TCE”) and HER |
MA]ESTY THE QUEEN IN RIGHT OF ONTARIO AN D THE ONTARIO POWER |
AUTHORTIY (the ”Respondents”) have agreed to settle all matters outstandmg between.
them i in respect of and arlsmg from the Southwest GTA Clean Energy Supply Contract
dated as of October 9, 2009 (“CES Contract”) the letter dated October 7, 2010 by which the
Ontario Power Authorlty (the “OPA") termmated the CES Contract and acknowledged |
that TCE was entitled to its reasonable damages (the “October 7 Letter”) and TCE's claim
that is the subject of a Notice given by it dated April 27, 2011 pursuant to section 22 (c) of
the Proceedings Aguainst the Crown Act (the “Claim”);

IN CONSIDERATION of the payment of the settlement amount agreed by
the parties for all clanns arising from the CES Contract, the October 7 Letter and the Claim

[as set out in the [I

] (the “Arbitration”) and/or in consideration of the payment of the Final Award made in
the arbitration proceedings between TCE and the Respondents pursuaﬁt to an Arbitration
Agreemenf dated P, and the payment by the Respondents to TCE of the sum of $5.00 (five
dollars) and for other good and valuable consideration, the receipt and sufficiency of which
is hereby acknowledged, by the undersigned, TCE, its directors, officers, efnployees,
agents, servants, administrators, successors, shareholders, members, subsidiaries, affiliates,

insurers, assigns and related parties from time to time (collectively, the “Releasor”);

THE RELEASOR HEREBY RELEASES, ACQUITS, AND FOREVER
DISCHARGES WITHOUT QUALI?ICATION the Respondents and their respective
'directers, officers, employees, agents, successors, subsidiaries, affiliates, insurers and
assigns (the “Releasees”} from all manner of actions, causes of action, suits, proceedings,

debts, dues, accounts, obligations, bonds, covenants, duties, contracts, complaints, claims



and demands for damages, monies, losses, indemnities, costs, interests in loss, or injuries
howsoever arising which hereto may have been or may hereafter be sustained by the
Releasor arising out of, in relation to or in connection with the CES Contract, the October 7
Letter, the Claim or the Arbitration and from any and all actions, causes of action, claims or
demands of whatsoever nature, whether in contract or in tort or arising as a fiduciary duty
or By virtue of any statute or otherwise or by reason ofany damage, loss or injury ansmg
out of the matters set forth above and, without Hmiting the generalify' of the foregoihg,
from any and all matters that were raised or could have been raised in respect to or arising
out of the CES Contract, the October 7 Letter or the Claim. Notwithstandnig the foregoing;
notiﬁng in this Release will limit, restrict or alter the obligations of the Respondents to-

comply with the terms of any settlement agreement with the Releasor or to comply with

any Final Award made in favour of the Releasor.

IT IS UNDERSTOOD AND AGREED that this Full and Final Release is
intended to cover, and does cover: (a) not only all known injuries, losses and damages, in
respect of and arising from the CES Contract, the October 7 Letter and the Claim, but also
injuries, losses and damages not now known or anticipated but which may later develop or
be discovered, including all the effects and consequences thereof, and (b} any and all of the
claims or causes of action that could have been made at the Arbitration by the Releasor
against the Releasees, in respect of and arising from the CES Contract, the October 7 Letter
or the Claim, and that this Full and Final Release is to be construed liberally as against the
Releasor to fulfill the said intention. |

AND FQR THE SAID CONSIDERATION it is agreed and understood
that, the Releasor will not make any claim in respect of and arising from the CES Contract,
the October 7 Letter or the Claim or take any proceedings, or continue any proceedings
against any other person or corporation who might claim, in any manner or forum,
contribution or indermnity in common law or in equity, or under the provisions of any

statute or regulation, from any other party discharged by this Full and Final Release.



- IT IS UNDERSTOOD AND AGREED" that this: Full. and Final Release shall

opefate:‘concluSi\'zely :as an. estoppel-in the ‘event of:any eclaim;:action;: complaint or

proceeding which might be broug—h’e in. thé future by the: Releasor with. respect; to. the
matters covered by th15 Full and Final Release and ar1s1ng from the CES Contract, the
October 7 Letter or the Clalm and the Arbltratton “This Full and Fmal Release may be
pleaded in the event any such cla1rn actlon complamt or proceedmg is brought as a
cornplete defence and reply, and may be relied upon in any proceedmg to dismiss the
claim, action, complaint or proceedmg on a summary ba51s and no ob]ectlon will be raised
by any party in any subsequent action that the other parties in the subsequent action were

not privy to the formation of this Full and Final Release.

AND FOR THE SATD CONSIDERATION the Releasor represents and
warrants that it has not assigned to any person, firm, or corporation any of the actions,
causes of action, claims, debts, suits or demands of any nature or kind arising from the CES
Contract, the October 7 Letter or the Claim which it has released by this Full and Final

Release.

IT IS FURTHER UNDERSTOOD AND AGREED that neither the Releasor
nor the Releasees admits liability or obligation of any kind whatsoever in respect of the
CES Contract, the October 7 Letter or the Claim.

IT IS FURTHER UNDERSTOOD AND AGREED that the facts and terms
of this Full and Final Release and the settlement underlying it will be held in confidence
.and will receive no publication either oral or in lwri‘ting, directly or indirectly, unless
deemed essential on auditor’s or accountants’ written advice for ﬁnancial statements or
income tax purposes, or for the purpose of any judicial proceeding, in which event the fact
the settlement is made without admission of Hability will feceive the same publication
-simultaneously or as may be required by law, including without limitation, the disclosure

requirements of applicable securities law.



IT IS FURTHER UNDERSTOOD AND AGREED that this Full and Final
Release shall be binding upon and enure to the benefit of the successors or assigns as the

case may be, of all the parties to this Full and Final Release.

IT IS FURTHER UNDERSTOOD AND AGREED that this Full and Final
Release shall be governed by the laws of the Province of Ontario and the laws of Canada
applicable therein. TCE attorns to the non-exclusive jurisdiction of the courts of the
Province of Ontario in respect of any dispute arising from or in connection with or in

consequence of this Full and Final Release.

TCE ACKNOWLEDGES AND AGREES that it fully understands the
terms of this Full and Final Release and has delivered same voluntarily, after receiving
independent legal advice, for the purpose of making full and final compromise and
settlement of the claims and demands which are the subject of this Full and Final Release.

DATED this day of , 2011.

TRANSCANADA ENERGY LTD.

By:
Title




Crystal Pritchard

From: . Michael Lyle.

Sent: Tuesday, August 02, 2011 2:46 PM
To: ' . Irene Mauricette; Nimi Visram

Cc: John Zych

Subject: FW.

Attachments: Original TS.pdf; Preferred TS.pdf

For Board meeting. Maice sure that email to Board is clear that Original is being provided for context but has been
superceded by preferred.

Michael Lyle

General Counsel and Vice President
Legal, Aboriginal & Regulatory Affairs
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario, M5H 171

Direct; 416-8639-6035

Fax: 416.968.6383

Email: michael lyle@powerauthority.on.ca

- This e-mail message and any files fransmitted with it are intended only for the named recipient(s} above and may confain information that is privileged, confidential
and/or exempt from disclosure under applicable law. [f you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately
and delete this e-mail message .

From: David Livingston {mailto:David.Livingston@infrastructureontario.ca]
Sent: August 2, 2011 9:38 AM

To: Michael Lyle

Cc: Dermot Muir

Subject: FW:

Michael,

“Attached are 2 terms sheets; one reflects the deal the Province was discussing with TCE before OPG was formally
involved and the second reflects the deal OPG indicated it was prepared to consider, once they became formally
involved. Both term sheets are being seriously considered by TCE and discussions with OPG are actively underway. The
term sheets are of course confidential, but may give your Board the background you mentioned they wouid be looking
for. | can talk to them tomorrow at the meeting.

Please let me know if you would like to go through them beforehand.

David






Onsi.;fl
Tel e Sleet

Proposal -

To Create a Long Term Partnership Developméht Agfeément |
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Privileged and Without Prejudice



Context
Parties:

TransCanada Energy Ltd. (“TCE”), Province of Ontario (the “Province”) and Ontario
Power Authority (“OPA™)

Terms

This Summary sets out the terms on which the Parties have agreed to work together to
resolve issues arising from the Minister of Energy’s announcement that the Oakville
Generating Station (“OGS”) would not proceed and the subsequent negotiations between
OPA and TCE to reach a mutual agreement on the termination of the South West GTA,
Clean Energy Supply Contract (“CES Contract™) for the OGS.

In consideration for TCE not commencing a legal action against the Province and the
OPA for their termination of the CES Contract and subject to execution and delivery of
the Arbitration Agreement described below, the Parties shall use commercially -
reasonable efforts to enter into the transactions described in the attached Schedule A.

Binding MOU

A binding MOU incorporating these terms, to be based on typical agreements for a
transaction of this nature, to be negotiated in good faith and executed on or before July
31, 2011. '

Arbitration

In the event that all of the definitive agreements contemplated between Ontario Power
Generation and TCE in Schedule A are not fully executed and delivered on or before
September 1, 2011, then the amount of damages which TCE is to be awarded as a result
of the cancellation of the OGS contract shall be determined by binding arbitration.

TCE's damages shall include the anticipated financial value of the CES Contract and shall
be determined in the arbitration on the basis that OGS was permitted, constructed and
operated , and without giving effect to any lirnitation or exclusionary clauses in the CES
Contract. Settlement of damages awarded may be by way of asset transfer.

A binding Arbitration Agreement incorporating these terms, to be based on typical
agreements for a transaction of this nature, is to be negotiated in good faith and executed
on or before July 31, 2011. '



Approvals

The Province will take all actions as rhay be'required to allow it, and to causs OPA‘and
Ontario Power Generation Inic., to-implement the transactions contemplated by this~
document aind attached Schedule,



Schedule A

Summary of Principal Terms for a Partnership Development Agreement
between TransCanada Energy 1td. and Ontario Power Generation Inc.

Objective:

Development A

Joint Venture:

Ownership:

Term:

Funding:

TransCanada Energy Ltd. (“TCE”) and Ontario Power
Generation Inc. (“OPG™), (together, the “Partners”™) will work
together exclusively using best efforts on thermal generation
developments as further described in this Schedule A.

The Partners will form a joint venture, partnership or other tax-
favourable structure which will have the exclusive right to
work together using best efforts on a gas-fired generation
facility (the “Project™) at one of OPG’s existing thermal sites,
or other such sites as the Partners agree, secured with a long-
term CES Contract with the Ontario Power Authority or other
credit-worthy power purchaser. The Partners will use the
turbines and ancillary contracts (the “Turbmes”) already
acquired for the OGS .

The Partners will own the Project on a 50/50 equity basis.

The Partnership will have 2 vears to identify a mutually
agrecable project d@nd secure a long-term CES Contract with
the OPA or other credit-worthy power purchaser.

The Project shall be funded as follows:

TCE will transfer Oakville gas turbines and associated
contracts to the OPG/TCE joint venture upon execution of a
CES Contract for the Project.

For the first ${450] million of Project capital cost (including
Turbines), TCE shall contribute all funding in the form of the
Turbines (with a notional value of ${225] million) and up to
$[225] million in cash necessary to complete the Project.

Project capital costs over $[450] million shall be funded 50/50

by OPG and TCE. In return for TCE’s commitment to fund the
Project as set out above, TCE shall acquire all of OPG’s equity
interest in Portlands Energy Centre Inc. and partnership interest



- in Portlands Energy Cénti'e 1.P:: TCE shall also pay OPG

.' $[100] milkion - ${507 million on closing and $[50] million on

Closing:

Termination:

Return:

Definitive Document:

Approvals:

Development B

Joint Venture:

first anmversary of closmg

To occur as soon as all thll‘d party and govemment approvals
are received.

In the event that the Partaérs sre unable to develop the Project
and secure the CES Contract using the Turbines by the end of
the 2 year period or if the Parties obtain a CES Contract but
are unablé to construct the Project, then TCE will transfer its
interest in the Turbines to OPG for no additional consideration
and the joint venture shall terminate.

The 'I:’r'bje_ct will give a return to TCE that is equal to or better
than returns earned on similar, privately-owned generating ’

‘projects.-

Agreement to be baée& on typical agreements for a transaction

~ of this nature and to be negotiated in good faith and executed

on or before September 1, 2011.

TCE and OPG to obtain all required internal approvals to enter

-into the definitive agreement and to close the transaction,

including Board of Directors and, for OPG, any required
approvals of the Province, on or before September 1, 2011

The Partners will form a joint venture (or other tax-favourable
structure) which will have the exclusive right to work together
using best efforts on gas-fired generation facilities at a
combination of the Coal Power Facilities listed below that will
generate 1,000 MW of power. A project developed pursuant
to the “Development A” section above and located at a Coal
Power Facility shali not be counted as a project under this
section. The Partmers will work together on other Coal Power
Facility power generation initiatives on a non-exclusive, best
efforts basis. Each project will be secured with a long-term
CES Contract with the Ontario Power Authority or other
credit-worthy power purchaser. The Partners will jointly
assume the preliminary feasibility and design work already



Coal Power Facilities:

Ownership:

Term:

Funding:

Return:

ROFR:

Definitive Document:

Approvals:

performed on the conversion of the Coal Power Facilities to
natural gas fuel.

The following three coal generation facilities and sites are
owned by OPG:

Lambton (950 MW)

Nanticoke .(4,096 MW)

Thundef Bay (303 MW)
50/50

[10] years, subject to extension by mutual agreement of the
Partners, plus the term of any CES Contracts (the “Term™).

The Partners will fund all aspects of the projects in proportion
to thejr ownership interest. OPG will contribute site and
facilities; Partners to agree on valuation and true-ip by TCE.

Each project will give a return te TCE that is equal to or better

_ than retums earned on similar, privately-owned generating

projects.

In the event that the OPG intends to sell, lease or otherwise
transfer any direct or indirect interest in any of the Coal Power
Facilities, it shall grant TCE the right of first refusal on any
third party offer.

Agreement incorporating these terms and to be based on
typical agreements for a transaction of this nature, to be
negotiated in good faith and executed on or before September
1,2011.

TCE and OPG to obtain all required internal approvals to enter
into the definitive agreement, including Board of Directors and,
for OPG, any required approvals of the Province, on or before
September 1, 2011.
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Context
Parties:

TransCanada Energy Lid. (“TCE™), Province of Ontario (the “Province”) and Ontario
Power Generation (“OPG”)

Terms

This Summary sets out the terms on which the Parties have agreed to work together to
resolve issues arising from the Minister of Energy’s announcement that the Oakville
Generating Station (“OGS”) would not proceed and the subsequent negotiations between
Ontario Power Authority (“OPA *) and TCE to reach a mutual agreement on the
termination of the South West GTA, Clean Energy Supply Contract (“CES Contract™).

In consideration for TCE not commencing a legal action against the Province and the
OPA for their termination of the CES Contract and subject to execution and delivery of
the Arbitration Agreement which will include TCE releasing the Province and the OPA
from legal action, the Parties shall use cornmercially reasonable efforts to enter into the
transactions described in the attached Schedule A.

Arbitration

In the event that all of the definitive agreements contemplated between OPG and TCE in
Schedule A are not fully executed and delivered on or before September 1, 2011, then the
amount of damages which TCE is to be awarded as a result of the cancellation of the
OGS contract shall be determined by binding arbitration. TCE's damages shall include
the anticipated financial value of the CES Contract and shall be determined in the
arbitration on the basis that OGS was permitted, constructed and operated and without
giving effect to any limitation or exclusionary clauses in the CES Contract. Settlement of
damages awarded may be by way of asset transfer.

A binding Arbitration Agreement incorporating these terms, to be based on typical
agreements for a transaction of this nature, is to be negotiated in good faith and executed
on or before July 31, 2011.

Approvals

The Province will take all actions as may be required to allow it, and to cause OPG to
implement the transactions contemplated by this document and attached Schedule.



Schedule A

Summary of Principal Terms for a Partnership Development Agreemiéent
-between TransCanada Energy Ltd. and Ontario Power Generation Inc. . .

Development A

_ Joint Venture

Ownership

Contributions

PPA

Operations

Distribution Policy

New Development

Definitive Documentation

- Using the PEC existing Limited Partnership, TCE

and OPG will develop further business
oppo_r_tﬁnit_ies relating to OPG’s existing Lennox
plant and Gas Turbines procured by TCE for the
Oakville project.

Parties will form a new Limited Partnership
(Lennox JV) with 100% Class A Limited
Partnership Units owned by PEC and 100% Class B
Limited Partnership Units owned by TCE.

OPG will lease the Lennox facility to the Lennox
JV for a nominat value. TCE will contribute the gas
turbines and reldted contracts to the Lennox JV.

OERC will enter into a 20 year PPA with the new
JV refiecting a full recovery of operating costs plus
a capacity charge with a lifetime value of $X
(NTD: to be inserted by 10).

OPG and the new JV will enter into 2 new operating
agreement for operation of the Lennox facility.

All cash flows relating to the PPA capacity charge
will flow as a partner distribution to the Class B
Partnership Unit holders.

The JV will use commercially reasonable efforts to
develop and secure a satisfactory PPA to permit the
construction of a new CCGT on the Lennox site or

other site as the parties may agree.

Agreement to be based on typical agreements for a
transaction of this nature and to be negotiated in
good faith and executed on or before September 1,
2011.



Development B

Joint Venture:

Funding:

Ownership:

Return:

Term:

Definitive Document:

Approvals:

The Partners will form a joint venture (or other tax-favourable
structure) which will have the exclusive right to work together
using commercially reasonable efforts on the gas-conversion of
the existing Nanticoke coal fired generating facility

The Partners will fund all aspects of the projecté in proportion
to their ownership interest. OPG will contribute site and
facilities; Partners to agree on valuation and true-up by TCE.

50/50

Project will give a return to the JV that is equal to than returns
earned on similar, privately-owned generating proiects.

Exclusive right expires Dec. 31, 2014.

Agreernent incorporating these terms and to be based on
typical agreements for a transaction of this nature, to be
negotiated in good faith and executed on or before September
1,2011.

TCE and OPG to obtain a}l required internal approvals to enter
into the definitive agreement, including Board of Directors and,
for OPG, any required approvals of the Province, on or before
September 1, 2011.



Crystal Pritchard

From: Michael Killeavy

Sent: Tuesday, August 02, 2011 3;29 PM

To: Michael Lyle; JoAnne Butler; Amir Shalaby; Brett Baker
Cec: John Zych

Subject: : TCE Matter - BOD Presentation 2 Aug 2011 ....
Attachments; TCE Board Presentation 2 Aug 2011 v6.ppix
Importance: High

" Attached is the updated presentation, which reflects today’s meeting comments.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 1T1

416-969-6288

416-520-9788 (CELL)

416-967-1947 (FAX)






Arbitration Agreement with TCE
Presentation to Board of Directors

Prepared in Contemplation of
thlgatlon. Solicitor/Client Privilege

August 2, 2010



Background:
S

« TCE served Crown with notice of proceedings against
the Crown in late April and clock started to tick on 60 day
period before TCE could commence Iltlgatlon against
Government.

* Subsequently, TCE advised OPA counsel that they had

three core demands in order to agree to arbitration

» Scope of arbitration limited onIy to approprlate quantum of ..
damages :

» Crown and OPA both parties to the arbltratlon e

» No impact on ablllty of TCE to participate in future OPA
procurement processes

« Of these three, the limitation on scope of arbltratlon is by .
far the most important from TCE's perspective

2 'ONTARIO
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Background:

« OPA briefed Government on these issues and atte npted
to develop a common approach with Government on
negotiating an arbitration agreement with TCE

. Issue.Was elevated in Government and InfrastructUre
Ontario (“10”) was asked to take a lead role In
negotiations

+ [O was able to get TCE to agree to hold off on
commencmg litigation while dlscu33|ons were pursued

3 ONT'ARI.
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Proposed Deal - Key Elements

« Commercial Deal between OPG and TCE where TCE
leases Lennox facility and constructs new combined
cycle gas plant on Lennox site under PPA with OEFC
(the issues related to a gas plant at Lennox are
discussed in the Appendix)

- Provision also made for subseguent negotiations on
potential joint venture between TCE and OPG on
conversion of Nanticoke to gas

 |f commercial deal not finalized by September 1,-=-?then
matters determined by way of binding arbitration in
accordance with the arbitration agreement

4 | ONTARIO
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Arbitration Agreement - Key Elements .

TCE, Crown and OPA are partles |n arbltratlon

Subject of arbitration agreement is focused on quantum
of damages

OPA and Crown waive defences with respect to

» Exclusion of liability clauses in contract -

» Any possibility that plant would have been_unable to be built
because it did not receive all necessary approvals

TCE releases OPA and Crown from any further claims

Process for arbrtratlon award to be pald through transfer
of an interest in an asset owned by the Crown oran
agency of the Crown

No reference to other OPA procurement processes S

s oNTARI0?
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Arbitration Agreement - OPA Key Concerns

. What is value 'proposition for ratepayers”? — how strong
are arguments that OPA could have made in litigation
but are precluded from making in arbitration?

. Who should pay arbitration award? — ratepayers or
taxpayers?

» The turbines — are there opportunities to obtain
ratepayer value by providing for assignment of turbines
to successful bidder?

: ONTARIO?
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Arbitration Agreement - OPA Key Concerns

| «. Characterization of October 7 letter — stated that OPA
termlnated Oakville contract in this- letter

- Scope of arbitration process — limits on arb|trat|on
©  process raises concern about ability to obtaln mformatlon
~ from TCE | - |

~« - No acknowledgement may be made of the fact_thq"_:;i__ o
~matter has gone to arbitration. -

"+ The discovery process is limited.

7  ONT! mo
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Comparison of Settiement 'Proposals

NRR covers capltal costs, financing working capital, returns, fixed menthly payment over life of

§16,500/MWw-month $12.500MW-month $14.522/MW-month Unknown conlract. Energy paid on a deemed dispatch basis, this plant will operate less than 10% of lhe time.
Unknown Assumed 7.5% Cost of Equily, | TCE claimed *unleveraged” Unknown TGE can finance/leverage how they want fo increase NPV of project. We have assumed |n second
all equity project. discount rate of 5.25% proposal what we balieve that they would use,
20 Years + 20 Years + We beliave that TCE obtains all their value in the first 20 years, 10 Year Option Is a “nice to have™
Option for 10-Year 25 Years 25 Years Qption for 10-Year swoetener. Precedent for 25-year contract. — Portlands Energy Centre has optien for additional five
Extenslon Extension years on the 20-year term.
LTEP Indicates need for psaking generation in KWCG; need at laast 450 MW of summer peaking
450 MW 500 Mw 431 Mw 450 MW capacity, Average of 500 MW provides additional system flaxibility and reduces NRR on per MW basis
Lump S:g}zﬁ'manl of Amertize D:':L?:sy“rs ~fe { Amortiza u:;:f:syears —ne Unknown $37MM lo be audited by Ministry of Finanee for substantiation and reésonblaness
- . . ’ Precedent — Porllands Energy Centre, Halton Hills, and NYR Paeaking Plant, Paid on a cost recovery
Payment In addition ta the Payment in additian to the Payment In addition to the NRR Unknown basis, i.e. ne epportunity 1o charge an additional risk premium on op of active costs, TCE estimate is

$100MM £ 20%,

Unknown but wa infar from the]

Qur GAPEX based on independent review by our Technical Expert and published information on other
simllar generation facililies. We have increased it by $75MM; however, cannot really substantiate

$540mm $400mm $475 mm g r;:r:te:aclsh l:g ; ;5:554';‘:“ :.::Ea;‘herafure. we ara still proposing a target cost on CAPEX where increases/decreases are |
. N TCE has glven us limited insights into their operating expenses, We have used advice from our
Little Visipility Reasonable Reasonable Unknawn tachnical consultant on reasanable DPEX eslimates.
TCE is willing to accept
. +. | permilting risk providad that it
No government assistance withy, o'y right te (a) terminale the,
parmitting and approvels Replacement Cantract and (b)
Agsistance/Prolection frem We wauld approach combined with a good failh receive a lump sum payment
miligaling Plarring Act Government to provide obligation to negotiate OGS for {i) sunk costs and (i) It the second counter-preposal the parmitting risk is entirely transferred to TCE; however, the promise

approvals risk

Planning Act approvals
axemption.

compensation and sunk costs If

the K-W Peaking Plant doesn't

proceed becauss of permitting
issues.

financlal valua of the OGS
contract. This would apply to
any and all permits, nol jusl
thase issued under the

of finding compensation of OGS Iost profits would continues until another option is found.

Flanning Act,

8
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Potential Outcomes

* The following graphic sets out several cases for
Iltlgatlon/arbltratlon and settlement |

« TCE’s proposel to build the Replacement Project "et)sts |
the ratepayer more than our potentially worst case
scenario if the case were to go to litigation

» The cost of the OPA’s Second Counter-Proposal is close
to the worst case if the case were to go to Iltlgatlon

o ONARIO
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Financial Value of Potential Outcomes

Litigation - Intermediate Case

Litigation - Best Case

OGS Sunk

TCE Proposal
m0
OPA Counter-Proposal . S Profits
% Capital
2nd Counter-Proposal Expenditure
mTurbines
Competitive Tender - Worst Case
m Litigation

Competitive Tender - Intermediate
Case

Competitive Tender - Best Case

$0 $200 $400 $600 $800 $1,000

Cost to the Ontario Ratepayer ($millions)

ONTARIO
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Appendlx System PIannlng and
Status of Lennox GS
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OPG/TCE Potential Deal - System Planning

Considerations

« Continued operation of the current Lennox station at
current contracted terms is valuable to the system and
as such is part of the LTEP and IPSP.

» The Transmission system can accommodate adding
capacity on the Lennox site . Fuller assessment to be
developed once details are better known.

« The System will need capacity that has operating
flexibility: Low minimum loading, high ramp rates, and
frequent cycling capability. Any new addition should be

- specified accordingly.

12 ONTARIO
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OPG/TCE Potential Deal - System Plannmg

considerations (continued) O

Itis too early to commit to adding large capacuty at th|s
time. LTEP/IPSP recommended waiting to at least. 2012
to reassess needs. Weak demand could make: addltlens
surplus for some time

« |t is higher value to the system to add capacity in | o
Cambridge. The alternative is 20 Kmof 230 KV
transmission from either Guelph or Kitchener -

. Adding new capacity will delay and reduce the need for
conversion of Nanticoke/ Lambton to natural gas.

«  On Conversion of coal to gas : the only firm. requure g:g;.,:e;nt |
e at this time is for Thunder bay to-be converted

. ‘ 13 - - . B o R o 1“ |
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Current Status of Lennox Contract:and

| Negotiations |

Directive for OPA to enter into negotlatlons with OPG was issued on January
6, 2010
Current Contract

— OPA essentially converted IESO RMR contract to OPA Contract for Lennox

— Lennox provides a cost to Ontario electricity customers with a reasonable balancing
of risk and reward including incentives for optimizing the facility operation

— Contract was effective on the expiry of the most recent IESO RMR contract (October -
1, 2009) and expired on December 31, 2010 - ‘

— OPA renewed the contract with minor modifications in January 2011 (effective until
December 31, 2011)

OPG would like a longer term contract (3 to 10 years) W|th OPA that provides.
for capital projects including a CHP facility

Based on the relatively low cost of extremely flexible capacity assocrate‘d.wnth
Lennox, the OPA has been working with OPG to re-negotiate a new longer
term agreement for Lennox and would be willing to provide compensation for
capital projects but is doubtful about the CHP facility.

The re-negotiated contract is envisaged.to be complete by November of 2011

ONTARIO
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Southwest Greater Toronto Area (SW GTA) Supply
Y

* Need for generation identified in OPA’s proposed
Integrated Power System Plan (IPSP) submitted to OEB
in August 2007

« GTA has experienced robust growth and generation in
the area continues to be significantly less than the GTA
load | |

« Has resulted in heavy reliance on the Transmission
System and the ability of existing infrastructure to service
this area -

» Expected to fall short by 2015 or sooner

" ONTARIO?
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Southwest Greater Toronto Area (SW GTi )Supply

0 Ehas Y N N B  B . [N g R ey R S - T S R EETE i ;
. . E . - . T i .

 |n addition to aggresswe conservation efforts the OPA
has identified the need for new electricity generatlon |n
this area
« New electricity generation will:
— Support coal-fired generation replacement by 2014
— Provide system supply adequacy
— Address reliability issues such as local supply and vo.ltage |

support |
— Defer Transmission needs in the Western GTA. -~ -

. . ’ : o i
1 7 N ON gV }Rl. l
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OPA Procurement Process - Ministry Directive |
o

* Ministry of Energy issued Directive {o OPA in August
2008 to:

— Competitively procure

— Combined-cycle, natural gas-fired electricity generation
facility

— Rated capacity up to ~850 MW

— In-service date not later than December 31, 2013

— Connected to the 230 kV Transmission System corridor

between the Oakuville Transformer Station in Oakville to the
Manby Transformer Station in Etobicoke |

— Not to be located at the former Lakeview Generating
Station site in Mississauga

' ONTARIO
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OPA Procurement Process - RFQ & RF P -

1. Request for Qualifications
— Released October 2008
— 9 Qualification Submissions were received
— Short-list of 4 Qualified Applicants repre-s_enting 7
proposed projects resulted
2. Request for Proposals
— Released February 2009
— 4 Proposals from 4 Proponents were received

— Proposals evaluated on Completeness; Mandatory -
Requirements; Rated Criteria and Economic Bid |

— Project with lowest Adjusted Evaluated Cost selected -

19 | ONTARIO
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Procurement Process - Contract
e

* SW GTA Contract based on Clean Energy Supply (CES)
Contract
— 20 year term |
— Contract-for-Differences based on Deemed Dispatch logic:
« Generator guaranteed Net Revenue Requirement (NRR)

- Market Revenues < NRR =-Payment from OPA
« Market Revenues > NRR = Payment from Generator

 TransCanada Energy Ltd. (“TCE”) was the successful
proponent in the RFP and was awarded SW GTA CES

Contract on October 2009

0 'ONTARIO?
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Opposition to Gas-Fired Genération

. Procurement process fraught with local opposrtron

* Town of Oakville passed several by-Iaws

Interim control of power generation facilities on certarn Iands in

‘the Town of Oakville (2009- 065)

“Town of Oakville Official Plan Livable Oakville (2009 112)
Health Protection and Air Quality By-law (2010-035) |
Amendment to the Official Plan of the Oakville Planning Area

(Power Generation Facilities) (2010-151)

— Amend the Comprehensive Zoning By-law 1984-63 to make
modifications for power generation facilities (2010-152)

— Amend the North Oakville Zoning By-law 2009-189 to make
modifications for power generation facilities (2010-153)

21
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Opposition to Gas-Fired Generation
O

* Town of Oakville rejected TCE’s:
— Site plan application
— Application for minor variances

« Mississauga Mayor Hazel McCallion publically opposed

- project

« Liberal MPP Kevin Flynn publically opposed project

« CACA (Citizens For Clean Air) is a non-profit Oakuville
organization opposed to locating power plants close to

homes and schools. Frank Clegg is the Chairman-and
Director and former President of Microsoft Canada

Privileged and Confidential - Prepared in Contemplation of Litigation POWER AUTHORITY {_/



. Goverhment Cancellatioh

» October 7, 2010 Energy Minister Brad Duguid, along
with Oakville Liberal MPP Kevin Flynn, announced the
Oakyville power plant was not moving forward .

+ OPA provided TCE with letter, dated 7 October 2010,

~that stated “The OPA will not proceed with the Contract.
As a result of this, the OPA acknowledges that you are

entitled to your reasonable damages from the OPA,
including the anticipated financial value of the Contract 7

- OPA Contract contains an Exclusion of Consequential”
Damages clause (including loss of profits)

o ONTARI.
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Termination Negotiations

* Subsequent to the announcement of the cancellation of
the Oakville GS project the OPA and TCE entered into
negotiation to terminate the contract on mutually
acceptable terms.

* These discussions began in October 2010 and cdntinued
until April 2011.

. AII- these discussions we on a confidential and without
prejudice basis.

24 " ONTARIO”?
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TCE Initial Concerns

TCE identified 3 immediate concerns:

1.

Securities regulations requires TCE to report a write-

down on the project if out-of-pocket costs not resolved by

year-end (~$37 MM)

Handling of Mltsublshl (MPS Canada Inc ) gas turbme
order ($210 MM) . ‘

Financial value of OGS

s ' ONTARIO
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Confidentiality Agreement
.
« All OPA and TCE discussions related to the termination
of the contract have occurred on a “without prejudice”

basis.

« Oct. 8" OPA and TCE entered into Confidentiality
Agreement to ensure certain communications remain
confidential, without prejudice and subject to settiement

privilege.

« This agreement has a term of five years.

2 ONTARIO -
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MOU

‘+ TCE's Treasury Department needed documentation from-
. the OPA stating there was a replacement project to
which the OGS’s out-of-pocket costs could be apphed to
avoid having to write them off at year-end

« MOU executed December 21, 2010:
- — Potential Project site identified for Cambridge
— Potential Project will utilize the gas turbines sourced-for
OGS

— OPA & TCE agree to work together in good faith-to:

negotiate a Definitive Agreement for the Potential PrOJect
— Potential Project to be gas-fired p_eakl.n-g;g.e__ne.ra;t_l:g;n.:._;i_p;l;g@;t;_
— Expired June 30, 2011

27 | ONTA ,":Rlo
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Replacement Project

It was determined that the replacement project would be a
gas-fired peaking generation (i.e. simple cycle) plant with a
contract capacity of 400 - 450 MW

TCE owns a site in Cambridge (Eagle St.) but close to .
schools and residential areas

TCE identified the Boxwood Industrial Park in Cambridge as
its preferred site

TCE has had preliminary discussions with the City of
Cambridge and they seem to be a willing host

C4CA has commenced a letter writing campaign against the
replacement project

The 2 Mitsubishi M501GAC gas turbines purchased for
OGS will be repurposed for ;[She' replacement project

NTARIO 7
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Replacement Project Negotiations

* Negotiations focused on the following issues:
- Capltal costs of Replacement PrOJect
— Financial value of OGS

— Disposition of Mitsubishi gas turbines

— Proper allocation of project risk, i.e., who bears the
approvals and permitting risk for the Replacement Projeqt.

« The negotiations were premised on the financial value of
OGS being “built” into the return that TCE would get from
the Replacement Project.

e " ONTARIO
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OPA Analysis
-
» OPA undertook a detailed analysis of the Replacement
Project.

» Third party technical and financial consultants were hired
to support this effort.

« The OPA believes that TCE’s projected capital
expenditure for the Replacement Project is far too high.

. TCE estimated that the CAPEX was on the order of $540
million. Our estimate is $375 million.

30 | ONTARIO
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Fundamental Disagreement - Value of oGs

 TCE has claimed that the financial value of thé OGS _.
contract is $500 million.

» TCE presented a project pro forma for the OGS bid. mto
the SWGTA RFP.

« The model shows a NPV of after-tax cash flows of $503
miltlion.

« |t also shows a discount rate of 5.25% for discounting
the cash flows — TCE s purported unlevered cost of -

equny
ONTARIO
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ResiduaI'VaIue of the OGS
N RANAAAAAAAAA———

« The $503 million NPV is calculated over the thirty year
life of the project, whereas the contract has a 20-year

term.

. ‘Cash flows over the term of the contract amouht to $262
million. Almost half of the claimed value of OGS comes
from a very speculative residual value.

» TCE maintains that the residual value of the OGS after
the expiry of the term was high because it would get a
replacement contract. We disagree with this assertion.

, o ONTARIO 7
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TCE Current Position on OGS Financial Value

* In February 2011 TCE revised its initial position on the
residual value of the OGS.

» |t stated that the residual cash flows ought to be
discounted at 8%, which would yield a OGS NPV of
- $385 million and not the earlier claimed $503 million.

 Our independent expert believed that the NPV of OGS
could be on the order of $100 million. Given the
problems in developlng OGS the value is likely much
lower.
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Crystal Pritchard

From: John Zych

Sent: Tuesday, August 02, 2011 3:53 PM

To: , Colin Andersen; jmlchaelcostello@gmall com’; 'Rlchard Fitzgerald'; 'James Hinds'"; 'Adele
Hurley'; '‘Ron Jamieson’; 'Bruce Lourie’; 'Lyn McLeod' ‘pimon’

Cc: Amir Shalaby; Michael Lyle; JoAnne Butler Kim Marshall Andrew Pride; Kristin Jenkins; Brett
Baker; Nimi Visram

Subject: - BOARD TELECONFERENCE MEETING - WEDNESDAY, AUGUST 3, 2011 -4:30 P.M,,
TORONTO TIME

Attachments:- 1 - TCE Board Presentation 2 Aug 2011 v6.ppix; 2 - Original TS.pdf; 3 - Preferred TS.pdf; 4 -

Draft Arbitration Agreement_FINAL12_10O.docx

As agreed to at Monday's Board meeting, the Board will meet again by te'lephone tomorrow at 4:30 p.m., Toronto time,
with one agenda item, to further discuss a proposal to submit to arbitration the dispute with TransCanada Energy Inc.
arising out of the cancellation of the Oakville Generating Station.

Mr. David Livingston, President & Chief Executive Officer of Infrastructure Ontario, will be in attendance.
We attach the following materials:

a slide deck;
a term sheet (named "Criginal®) for a commercial deal whereby TCE would acquire an interest in one of OPG’s coal
plants and convert it to burn natural gas;

« aterm sheet (named “Preferred”) for a commercial deal whereby TCE would acquire an interest in OPG’s Lennox
plant and to expand it and in it provision is also made for subsequent negotiations on a potentiai joint venture between
TCE and OPG on the conversion of Nanficoke to gas (the “Original” term sheet is being provided for context but it
has been superseded by the "Preferred” term sheet); and,

s adraft of an agreement whereby the parties wouid submit the dispute to arbitration.

The slide deck contains several pages that do not present new material — pages 16 to 35 are meant to jog your memory if
needed as to the history of this matter. : 5

It is hard to estimate the time required for this meeting but we estimate that 90 minutes will be needed.

" The call-in details are as follows:

Toll Free: 1-877-320-7617
Board Members’, Executive Team Access Code: 6802847#

T

John Zych

Corporate Secretary

Ontario Power Authority

Suite 1600

120 Adelaide Street West
Toronto,.ON M5H 11
416-969-6055

416-967-7474 Main telephone
416-867-1947 OPA Fax
416-416-324-5488 Personal Fax
John.Zych@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain
information that is privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended
recipient(s), any dissemination, distribution or copying of this e-mail message or any files transmitted with it is strictly
prohibited. If you have received this message in error or are not the named recipient(s), please notify the sender
immediately and delete this e-mail message.
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Arbitration Agreement with TCE

Presentation to Board of Di'rectors
Prepared in Contemplation of - |
Litigation: Solicitor/Client inlege

August2, 2010



Background: | o

» TCE served Crown with notice of proceedings against
the Crown in late April and clock started to tick-on 60 day
period before TCE could commence Iitigation against

.Government .. _ |
~*» Subsequently, TCE adwsed OPA counsel that they had

three core demands in order to agree to arbitration

» Scope of arbitration Ilmlted only to approprlate quantum of
-damages - ‘ |

» Crown and OPA both partles to the arbltratron

" » Noimpacton ability of TCE to partucnpate in future OPA
‘_ procurement processes | ‘ .

. Of these t.hree the llmltatlon oh scope of arbltratlon is.by
r 'far the most |mportant from TCE s'perspective

2 ONTARIO
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Background:

* OPA briefed Government on these |ssues and atte.;.s;_,_;-_,pted
to develop a common approach with Government on .
negotiating an arbrtratlon ‘agreement with TCE

* [ssue was elevated in Government and Infrastructure
- Ontario (“10”) was asked to take a lead roIe in
negotiations

« 10 was able to get TCE to agree to hold-offon
- commencing litigation while discussions were pursued

3 ONTARI.
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Proposed Deal - Key Elements

» Commercial Deal between OPG and TCE where TCE
leases Lennox facility and constructs nhew combined
- cycle gas plant on Lennox site under PPA with OEFC
- (the issues related to a gas pIant at. Lennox are
| dlscussed in the Appendrx)

. Pr0V|S|on also made for subsequent negotlatlons on
potential joint venture between TCE and OPG on
- conversion of Nantlcoke to gas

o If commer0|al deal not flnallzed by September 1, then
matters determlned by way of blndlng arbltratlon in
| :accordance wrth the arbltratron agreement

. ONTARIO
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Arbitration Agreement - Key Elements

TCE, Crown and OPA are parties in arbitration =~
Subject of arbitration agreement is focused on quantum
of damages

OPA and Crown waive defences with respect to

» Exclusion of liability clauses i in contract

» Any possibility that plant would have been unable to be built
because it did not receive all necessary approvals '

TCE releases OPA and Crown from any further claims

Process for arbitration award to be paid through transfer
of an interest in an asset owned by the Crown oran
~agency of the Crown

No reference to other OPA procurement processes

> | ONTARIO
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Arbitration Agreement - OP.A Key Concerns

« Whatis value' proposition fof"ratepayers? — how strong
are arguments that OPA could have made in litigation
zb_.-ut.are;é-precaluded fromj m-a-ki;ngf;i-.li.n:arb-itration?

. Who should pay arbltratlon award’? - ratepayers or
| *taxpayers’? - :

. The 'tur'bihes are there opportunities to obtain
| ratepayer value by prowdlng for aSS|gnment of turbines
_to successful bldder'? | - |

e ONTARIO
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Arbitration Agreement - OPA Key Concerns

« Characterization of October 7 letter — s’tatedE that OPA -
terminated Oakville contract in this letter . |

+ Scope of arbitration process — limits on arbitration |
~ process raises concern about ability to obtain information.
from TCE |

~« No acknowledgement may be made of the factthat |
matter has gone to arbitration. -

. The discovery process is limited.
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Comparison of Settlement Proposals

NRR covers caplial costs, financing working capital, relumsa, fixed menthly payme.nt over life of

Payment In addition lo the
NRR

e -
$16,900/MW-month $12,.500MW-month $14,922/MW-month Unknown contract. Energy paid on a deemed dispalch basis, this plant will operate lass than 10% of the time.
Unknown Assumed 7.5% Cost of Equily, | TCE claimed "unleveraged” Urknown TGE can financeltaverage how they want to Increase NPV of project. We have assumed In second
ali aquity prefect. discount rate of 5.25% proposal what we belisve that thay would use,
20 Years + 20 Years + 'Wa beliove that TCE cbtains all thair value in the first 20 years. 10 Year Option is a "nice to have”
Option far 10-Year 25 Yeers 25 Years Option for 10-Year swaetaner. Precedent for 25-year contract. — Portlands Enargy Centre has optien for additional five
Extensicn Extension years on the 20-year term,
LTER indicates need for peaking generation in KWCG; need at laast 450 MW of summer peaking
450 MW 500 Mw 481 MW 450 MW capacity, Average of 500 MW providas additional system flexibility and reduces NRR on per MW basis
o S:;zﬁ'manl o Amortze a::t:lﬁ-‘ssyﬂars ~fo [ Amorize o:eelerniyeara —ne Unknown $3TMM to ba audited by Ministry of Finance for substantiation and reasonableness
Paymant in additlon to the Pracadant — Portlands Energy Centre, Halton Hills, and NYR Peaking Plant. Paid an a cost recovery
¥ NRR Payment In addltion to the NRR Unknown basis, L.e. no appertunity to charge an additional risk premlum on top of active costs. TCE estimate is

S100MM £ 20%,

Unkrown but we infer from the

Our CAPEX based on independent review by our Technical Expert and published information on other

j similar generation facilities, We have increased it by $75MM; however, cannot really substantiate

Assislance/Protection from
mitigating Planning Act
appravals risk

Government to provide
Planning Act approvals
exemption.

obligation to negotiate OGS

campansation and sunk costs if

tha K-W Peaking Pfant doesn't

proceed because of permitting
Issues.

receive a lump sum payment
for {i} sunk costs and (ji)
financial vaiue of the OGS -
contract. This would apply to
any and all permits, not just
thase issued under the

Flanning Acl.

.$540mm, $409mm '$47,5 mm dlfrf:‘;ee:?:eclahléc;; i-;ss;'g?nm why. Therefore, we are still proposing a target-cost on CAPEX whare increases/decreases are
shared. ’ . '
. . TCE has given us.fimited insights into their operaling expanses. Wa have used advice from our
Litle V[snbilit)f Reasonable Reasc?nable Unknown lechnical consultant on reasonable OPEX estimaltes.
TCE is willing lo accept

" . | permitting risk provided that it

No government assistance with has a right 1o () terminate the

parmitling and approvals Replacement Conltract end (b}

We would approach combined with a goed faith

In the second counter-proposal the permitting risk is entirely iransferred to TCE; however, the promise
of finding compensation of OGS los! profits would coplinues until another aplion Is found,

Privileged and Confidential -- Prepared in Contemplation of Litigation

8

'ONTARIO

POWER AUTHORITY




Potential Outcomes

'+ The foIIowmg graphlc sets out several cases for
Iltlgatton/arbltratlon and settlement B

« TCE's proposal to build the Replacement Project « costs
the ratepayer more than our potentially worst case
scenano if the case were to go to litigation

~+ The cost of the OPA’s Second Counter-Proposal is close
to the worst case if the case were to go to Iltlgatlon |

o o L ON RI.
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Financial Value of Potential Outcomes

Litigation - Worst Case

Litigation - Intermediate Case _

Litigation - Best Case

TCE Proposal fOGS Sunk
a0 fi
OPA Counter-Proposal . GS Profits
% Capital
2nd Counter-Proposal Expenditure
| Turbines
Competitive Tender - Worst Case i
= Litigation

Competitive Tender - Intermediate
Case

Competitive Tender - Best Case

$0 " $200 $400 $600 $800 $1,000

Cost to the Ontario Ratepayer ($millions)

ONTARIO
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Appéndix.— System R.Ianri;ling,..anzd»_
Status of Lennox GS -
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OPG/TCE Potential Deal - System Planning

Considerations
P

« Continued operation of the current Lennox station at
current contracted terms is valuable to the system and
as such is part of the LTEP and IPSP.

+ The Transmission system can accommodate adding
capacity on the Lennox site . Fuller assessment to be
developed once details are better known.

» The System will need capacity that has operating
flexibility: Low minimum loading, high ramp rates, and
frequent cycling capability. Any new addition should be
specified accordingly.

-  ONTARIO/
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OPG/TCE Potential Deal - System Plannmg
considerations (continued) I

. ltis too early to commit to addlng large capaCIty at thls
time. LTEP/IPSP recommended waiting to at least 2012
to reassess needs. Weak demand could make additions-:
surplus for some time | |

« ltis higher value to the system to add capacity in
Cambridge. The alternative is 20 Km of 230 KV -~
transmission from either Guelph or Kitchener

« Adding new capacity will delay and reduce the need for
conversion of Nanticoke/ Lambton to natural gas.

« On Conversion of coal to gas : the only firm reqwrement
~at thls tlme is for Thunder bay to-be- converted ik

13
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Current Status of Lennox Contractand -

Negoﬁaﬁons |
. Dlirective for OPA to enter into negotiations with OPG was issced on January
6, 2010

 CurrentContract
— OPA essentially converted IESO RMR contract to OPA Contract for L.ennox

— Lennox provides a cost to Ontario elecltricity customers with a reasonable balancing
of risk and reward including incentives for optimizing the facility operation

~" Contract was effective on the expiry of the most recent IESO RMR contract (October
A, 2009) and expired on December 31, 2010, ' | .

— OPA renewed the contract with minor modif;catlons in January 2011 (effective until
) December 31, 2011) ‘
. OPG would like a longer term contract (3 to 10 years) with OPA that prowdes
for capital projects including a CHP facrhty
« Based on the relatlvely low cost of extremely flexible capacity assomated with
‘Lennox, the OPA has been working with OPG to re-negotiate a new longer
term agreement for Lennox and would be: willing'to provide compensation for
capltal prOJects but'is doubtful about the CHP facility :

<" “The re—negotlated contract is enwsaged to be complete by November of 20’11

ONTARIO

Privileged and Confidesitial - Prepared in Contemplation of Litigation POWER AUTHORITY

14



?:u_n-:.—.:d Qm%ﬂ

gl

:SN Buuds 0} 800z Jowwng)
JOBIJUOD PUR JUSWBINI0IH VIDOMS = x.v:maa<




Southwest Greater Toronto Area (SW GTA) Supply
R

* Need for generation identified in OPA’s proposed
Integrated Power System Plan (IPSP) submitted to OEB
in August 2007

* GTA has experienced robust growth and generation in
the area continues to be significantly less than the GTA
load | -

« Has resulted in heavy reliance on the Transmission -
System and the ability of existing infrastructure to service
this area

« Expected to fall short by 2015 or sooner

i | ONTARIO
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S.outhwest Greater Toronto Area (SW GTA)SuppIy

~ In addition to aggresswe conservation efforts the OPA.
has identified the need for new electricity generatlon in
this area

* New electricity generation will:
— Support coal-fired generation replacement by 2014
— Provide system supply adequacy

— Address reliability issues such as local supply and voltage
~ support |

— Defer Transmission needs in the Western GTA .. -

. ONTARIOP
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OPA Procurement Process — Ministry Directive
. ] . :

. Mlnlstry of Energy issued Dlrectlve to OPA in August
2008 to:

— Competitively procure
'~ Combined-cycle, natural gas- flred electricity generation
fac;llrty
— Rated capamty up to ~850 I\/IW
—~ In-service date‘not later than December 31, 2013 |
~ — Connected to the 230 kV Transmission System corridor
between the Oakville Transformer Station in Oakuville to the
I\/Ianby Transformer Station in Etobicoke

._ Not to be located at the former Lakevrew Generating
' Station site in Mississauga

o ONTARIO?
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OPA Procurement Process — RFQ & RFP

1. Request for Qu-_alificat'iq_ns_ |
— Released October 2008
- — 9-Qualification-Submissions were received

— Short-list of 4 Qualified Applicants representlng 7
proposed projects resulted o L

2. Request for Proposals
— Released February 2009
— 4 Proposals from 4 Proponents were received

—  Proposals evaluated on Completeness: Mandatory e
Requirements; Rated Criteria and Economic Bid

~ —+Project with lowest Adjusted Evaluated Cost'selected:~ =

0o oN'r,."'%'Rlo--%---*
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Procurement Process - Cohtract
P

« SW GTA Contract based on Clean Energy Supply (CES)
Contract
— 20 year term
— Contract-for-Differences based on Deemed Dispatch logic:
-+ Generator guaranteed Net Revenue Requirement (NRR)

« Market Revenues < NRR = Payment from OPA
+ Market Revenues > NRR = Payment from Generator

. TrénsCanada’ Energy Ltd. ("TCE”") was the s—u.ccessful
proponent in the RFP and was awarded SW GTA CES
Contract on October 2009

2 "~ oNTARIof
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Opposition to Gas-Fired Generation

» Procurement process fraught W|th local opposmon

« Town of Oakville passed several by-laws:

— Interim control of power generatlon facilities on certam lands |n
“the Town of Oakville (2009-065)

— Town of Oakville Official Plan Livable Oakville (2009-112)

— Health Protection and Air Quality By-law (2010-035)

— Amendment to the Official Plan of the Oakville Planning ‘Area- -
(Power Generation Facilities) (2010-151) |

— Amend the Comprehensive Zoning By-law 1984-63 to make
modifications for power generation facilities (2010-152)

— Amend the North Oakville Zoning By-law 2009-189 to make
modifications for power generation facilities (2010-153)

2 . ONTARI.
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Opposition to Gas-Fired Generation
e e

« Town of Oakville rejected TCE’s:
— Site plan application
— Application for minor variances

« Mississauga Mayor Hazel McCallion publlcally opposed
project

 Liberal MPP Kevin Flynn publically opposed project

« CA4CA (Citizens For Clean Air) is a non-profit Oakville
organization opposed to locating power plants close to

homes and schools. Frank Clegg is the Chairman and
Director and former President of Microsoft Canada

% ONTARIO
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Government Cancellation

» October 7, 2010 Energy Minister Brad Duguid, along

- with Oakville Liberal MPP Kevin Flynn, announced the
Oakyville power plant was not moving forward

« OPA provided TCE with letter, dated 7 October 2010,
that stated “The OPA will not proceed with the Contract.
As a result of this, the OPA acknowledges that you are
entitled to your reasonable damages from the OPA,
including the anticipated financial value of the Contract.”

+ OPA Contract contains an Exclusion of Consequential -
Damages clause (including loss of profits) |

23 " ONTARIO
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Termination Negotiations

» Subsequent to the announcement of the cancellation of
the Oakville GS project the OPA and TCE entered into
negotiation to terminate the contract on mutually
acceptable terms.

» These discussions began in October 2010 and contmued
unt|I Aprll 2011.

. All these disCussions we on a confidential and without
prejudice basis.

24 ONTARIO

Privileged and Confidential — Prepared in Contemplation of Litigation POWER AUTHORITY ~



TCE Initial Concerns

« TCE identified 3 immediate concerns:
1. Securities regulations requires TCE to report a write-

- down on the project if out-of-pocket costs not resolved by
~ year-end (~$37 MM) St

2. Handling of Mitsubishi (MPS Canada, Ino ) gas turbme
order ($210 MM)

3. | Financial value of OGS

25 ONT. Rl.
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Confidentiality Agreement
. |
* All OPA and TCE discussions related to the termination

of the contract have occurred on a “without prejudice”
basis.

« Oct. 8t OPA and TCE entered into Confidentiality
Agreement to ensure certain communications remain
confidential, without prejudice and subject to settlement
privilege.

» This agreement has a term of five years.

6 oummo
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MOU

« “TCE’s Treasury Department needed documentation from"
the OPA stating there was a replacement project to
which the OGS’s out-of-pocket costs could be applied to
avoid having to write them off at year-end

+ MOU executed December 21, 2010: |
- — Potential Project site identified for Cambridge

— Potential Project will utilize the gas turbines sourced for
OGS

- — OPA & TCE agree to work together in good faithto .- .
negotiate a Definitive Agreement for the Potential PrOJect

— Potential Project to be gas-fired peaking g.__e.ne_r.a_._t.l'.gn,,f-...,pela.,mk..__
— Expired June 30, 2011 ;

Privileged and Confidential - Prepared in Contemplation of Litigation - POWERAUTHORITY | _A



Replacement Project

It was determined that the replacement project would be a
gas-fired peaking generation (i.e. simple cycle) plant with a
contract capacrty of 400 - 450 MW

TCE owns a site in Cambridge (Eagle St ) but close to

'schools and- resrdentlal areas -

TCE identified the Boxwood Industrlal Park in Cambrldge as
its preferred site

TCE has had prellmlnary dlscussmns with the City of
Cambrldge and they seem to be a willing host

C4CA has commenced a letter wrrtlng campaign agamst the
replacement project -

The 2 Mitsubishi M501GAC gas turbines purchased for

OGS will be repurposed for the replacement progﬁt_rARIo

Privileged and Confidential - Prepared in Contemplation of Litigation POWER AUTHORITY 1



' Replacement Project Negotiations

. Negotiations' focused on the 'f'oIIowing ise:ueslzw
~ Capital costs of Replacement PrOJect
— FlnanCIaI value of OGS

— Dlsposmon of Mitsubishi gas turblnes

— Proper allocation of project risk, i.e., who bears the
approvals and permitting risk for the Replacement Project.

- The negotiations were premised on the financial value of
OGS being “built” into the return that TCE would get from
the Replacement Project. s

29 ONTA Rl.
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OPA Analysis
-

« OPA undertook a detailed analysis of the Replacement
Project. - |

« Third party technical and financial consultants were hired
to support this effort.

» The OPA believes that TCE’s projected capital
expenditure for the Replacement Project is far too high.

« TCE estimated that the CAPEX was on the order of $540
million. Our estlmate is $375 million.

30 ONTARIO
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Fundamental Disagreement - Value of 0GS e

3 TCE has claimed that the fmanmal value of the OGS
- contract is $500 million.

~ » TCE presented a project pro forma for the OGS bid. lnto
the SWGTA RFP. | o

 The model shows a NPV of after—tax cash ﬂows of $503
million.

- It also shows a discount rate of 5.25% for discounting
* the cash flows — TCE’s purported unlevered cost-of =

equity.
; 3"y ONTZ *Rl.
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Residual Value of the OGS
e e e e

» The $503 million NPV is calculated over the thirty year
life of the project, whereas the contract has a 20-year
term.

« Cash flows over the term of the contract amount to $262
million. -Almost half of the claimed value of OGS comes
from a-very speculative residual value.

. TCE maintains that the residual value of the OGS after
the expiry of the term was high because it would get a
replacement contract. We disagree with this assertion.

, . . ONTARIO?
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TCE Current Position on OGS Financial Value

- In February 2011 TCE revised its initial position on the
residual value of the OGS. | |

|t stated that the residual cash flows ought to be
discounted at 8%, which would yield a OGS NPV of
$385 million and not the earlier claimed $503 million.

« Our independent expert believed that the NPV of OGS
could be on the order of $100 million. Given the
problems in developing OGS the value is likely much
lower.

3 | - ONTARIO
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Context
Parties:

TransCanada Energy Ltd. (“TCE”), Province of Oﬁtazio (the “Province”) and Ontario
Power Authority (“OPA”™)

Terms

This Summary sets out the terms on which the Parties have agreed to work together to
resolve issues arising from the Minister of Energy’s announcement that the Oakville
Generating Station (“OGS”) would not proceed and the subsequent negotiations between
OPA and TCE to reach a mutnal agreement on the termination of the South West GTA,
Clean Energy Supply Contract (“CES Contract™) for the OGS.

In consideration for TCE not commencing a legal action against the Province and the
OPA for their termination of the CES Contract and subject to execution and delivery of
the Arbitration Agreement described below, the Parties shall use commercially
reasonable efforts to enter into the transactions described in the attached Schedule A.

Binding MOU

A binding MOU incorporating these terms, to be based on typical agreements for a
transaction of this nature, to be negotiated in good faith and executed on or before July
31,2011.

Arbitration

In the event that al] of the definitive agreements contemplated between Ontario Power
Generation and TCE in Schedule A are not fully executed and delivered on or before
September 1, 2011, then the amount of damages which TCE is to be awarded as a result
of the cancellation of the OGS contract shall be determined by binding arbitration.

TCE's damages shall include the anticipated financial value of the CES Contract and shall
be determined in the arbitration on the basis that OGS was permitted, constructed and
operated , and without giving effect to any limitation or exclusionary clauses in the CES
Contract. Settlement of damages awarded may be by way of asset transfer,

A binding Arbitration Agreement incorporating these terms, to be based on typical
_agreements for a transaction of this nature, is to be negotiated in good faith and executed
on or before July 31, 2011.



Approvals

The Province, will take all actions-4s mdy be required 6 allow it,‘and to causs OPA and
Ontario Power Generation Ine., to.implement the transactions contemiplated by this
document and attached Schedule.



Schedule A~

Summary of Principal Terms for a Partnership Development Agreement
between TransCanada Energy Ltd. and Ontario Power Generation Inc.

Objective:

Development A

Joint Venture:

Ownership:

Term;

Funding:

TransCanada Energy Ltd. (“TCE”) and Ontario Power
Generation Inc. (“OPG”), (together, the “Partners”) will work
together exclusively using best efforts on thermal generation
dévelopments as further described in this Schedule A.

The Partners will form a joint venture, partnership or other tax-
favourable structure which will have the exclusive right to
work together using best efforts on a gas-fired generation
facility (the “Project™) at one of OPG’s existing thermal sites,
or other such sites as the Partners agree, secured with a long-
term CES Contract with the Ontario Power Authority or other
credit-worthy power purchaser. The Partners will use the
turbines and ancillary contracts (the “Turbines™) already
acquired for the OGS .

The Partners will own the Project on a 50/50 equity basis.

The Partnership will have 2 years to identify a mutually
agreeable project and secure a long-term CES Contract with
the OPA or other credit-worthy power purchaser.

The Project shall be funded as follows:

TCE will transfer Oakville gas turbines and associated
contracts to the OPG/TCE joint venture upon execution of a
CES Contract for the Project.

For the first $[450] million of Project capital cost (including

‘Turbines), TCE shall contribute all funding in the form of the

Turbines (with a notional value of ${225] million) and up to

-$[225] million in cash necessary to complete the Project.

Project capital costs over $[450] million shall be funded 50/50
by OPG and TCE. In return for TCE’s commitment to fund the
Project as set out above, TCE shall acquire all of OPG’s equity
interest in Portlands Energy Centre Inc. and partnership interest



Closing:

Termination:

" Return;

Definitive Document:

" Approvals:

Development B

Joint Venture:

. in Portlands Energy Centre LP~ TEE shall also pay OPG

$[100} million - ${50] million on closing and $[50] million on
ﬁrst anmversary of cIosmg

b

E 'I‘o OCCUT a8 $00N 28 all thlrd party and govemment approvals |

are received.

In the event that the Partners aré unable to develop the Project
and secure the CES Contract using the Turbines by the end of
the 2 year period or if the Parties obtain a CES Contract but
are unable to construct the Project, then TCE will transfer its
interest in the Turbines to OPG for no additional consideration
and the joint venture shall terminate.

The Project will give a retarn to TCE that is equal to or better
than returns earned on similar, privately-owned generating
projects.

Agreement to be based on typical agreements for a transaction
of this nature and to be negotiated in good faith and executed
on or before September 1, 2011,

TCE and OPG to obtain all required internal approvals to enter
into the definitive agreement and to close the transaction,
including Board of Directors and, for OPG, any required
approvals of the Province, on or before September 1, 2011

The Partners will form a joint venture (or other tax-favourable
structure) which will have the exchusive right to work together
using best efforts on gas-fired generation facilities at a -
combination of the Coal Power Facilities listed below that will
generate 1,000 MW of power. A project developed pursuant
to the “Development A” section above and located at a Coal
Power Facility shall not be counted as a project under this
section. The Partners will work together on other Coal Power
Facility power generation initiatives on a non-exclusive, best
efforts basis. Each project will be secured with a long-term
CES Contract with the Ontario Power Authority or other
credit-worthy power purchaser. The Partners will jointly
assume the preliminary feasibility and design work already



Coal Power Facilities:

Ownership:

Term:

Funding:

Retuin:

" ROFR:

Definitive Document:

Approvals:

performed on the conversion of the Coal Power Facilities to
natural gas fuel.

The following three coal generation facilities and sites are
owned by OPG: '

Lambton {950 MW)

Nanticoke (4,006 MW)

Thunder Bay (303 MW)
50/50 '

[10] years, subject to extension by mutual agreement of the
Partners. plus the term of any CES Contracts (the “Term”).

The Partners will fund all aspects of the projects in proportion
to their ownership interest. OPG will contribute site and
facilities; Partners to agree on valuation and true-up by TCE.

Each project will give a return to TCE that is equal to or better
than retums eamned on similar, privately-owned generating
projects.

In the event that the OPG intends to sell. lease or otherwise
transfer any direct or indirect interest in any of the Coal Power
Facilities. it shall grant TCE the right of first refusal on any
third party offer.

Agreement incorporating these terms and to be based on
typical agreements for a transaction of this nature, to be
negotiated in good faith and executed on or before September
1,2011.

TCE and OPG to obtain all required internal approvals to enter
into the definitive agreement, incluoding Board of Directors and,
for OPG, any required approvals of the Province, on or before
September 1, 2011.
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Context
Parties:

TransCanada Energy Ltd. (“TCE”), Province of Ontario (the “Province”) and Ontario
Power Generation (“OPG”)

Terms

This Summary sets out the terms on which the Parties have agreed to work together to
resolve issues arising from the Minister of Energy’s announcement that the Oakville
Generating Station (“OGS™) would not proceed and the subsequent negotiations between
Ontario Power Authority (“OPA ) and TCE to reach a mutual agreement on the

- termination of the South West GTA, Clean Energy Supply Contract (“CES Contract™).

In consideration for TCE not commencing a legal action against the Province and the
OPA for their termination of the CES Contract and subject to execution and delivery of
the Arbitration Agreement which will include TCE releasing the Province and the OPA
from legal action, the Parties shall use cornmercially reasonable efforts to enter into the
transactions described in the attached Schedule A.

Arbitration

In the event that all of the definitive agreements contemplated between OPG and TCE in
Schedule A are not fully executed and delivered on or before September 1, 2011, then the
amount of damages which TCE is to be awarded as a result of the cancellation of the
OGS contract shall be determined by binding arbitration. TCE's damages shall include
the anticipated financial value of the CES Contract and shall be determined in the
arbitration on the basis that OGS was permitted, constructed and operated and without
giving effect to any limitation or exclusionary clauses in the CES Contract. Settlement of
damages awarded may be by way of asset transfer.

A binding Arbitration Agreement incorporating these terms, to be based on typical
agreements for a transaction of this nature, is to be negotiated in good faith and executed
on or before July 31, 2011.

Approvals

The Province will take all actions as may be required to allow it, and to cause OPG to
implement the transactions contemplated by this document and attached Schedule.



Schedule A

Summa:ry of P:incipai Terms for a Partnership Develoyment‘A;qfe*Eﬁféﬁt“ o
between TransCanada Energv Ltd and Ontario Power Generation. Inc. -

Development A

Joint Venture

Ownership

Contributions

PPA

Operations

Distribution Policy

New Development

Definitive Documentation

Using thé PEC existing Limited Partnership, TCE -

and OPG will develop further business :
opportunities relating to OPG’s existing Leniox
plant and Gas 'Ihrbmes procured by TCE for the
Qakyville project.

Parties will form anew Limited Partnership
(Lennox JV) with. 100% Class A Limited
Partnership Units owned by PEC and 100% Class B
Limited Partnership Units owned by TCE.

OPG will lease the Lennox facility to the Lennox
JV for a nominal value. TCE will contribute the gas
turbines and related contracts to the Lennox JV.

OEFC will enter into a 20 year PPA with the new
JV reflecting a full recovery of operating costs plus
a capacity charge with a lifetime value of $X
(NTD: to be inserted by I0).

OPG and the new JV will enter into a new operating
agreement for operation of the Lennox facility.

All cash flows relating to the PPA capacity charge
will flow as a partner distribution to the Class B
Partnership Unit holders.

The JV will use commercially reasonable efforts to
develop and secure a satisfactory PPA to permit the
construction of a new CCGT on the Lennox site or

other site as the parties may agree.

Agreement to be based on typical agreements for a
transaction of this nature and to be negotiated in
good faith and executed on or before September 1,
2011 |



Development B

Joint Venture;

Funding:

Ownership:

Retumn:

Term:

Definitive Document:

Approvals:

The Partners will form a joint venture (or other tax-favourable
structure) which will have the exclusive right to work together
using commercially reasonable efforts on the gas-conversion of

the existing Nanticoke coal fired generating facility

The Partners will fund all aspects of the projects in proportion
to their ownership interest. OPG will contribute site and .
facilities; Partners to agree on valuation and true-up by TCE.

50/50

Project will give a return to the JV that is equal to than returns
earned on similar, privately-owned generating projects.

Exclusive right expires Dec. 31, 2014.

Agreement incorporating these terms and to be based on
typical agreements for a transaction of this nature, to be
negotiated in good faith and executed on or before September
1,2011, :

TCE and OPG to obtain all required internal approvals to enter
into the-definitive agreement, including Board of Directors and,
for OPG, any required approvals of the Province, on or before
September 1, 2011,



IN THE MATTER OF AN ARBITRATION
 BETWEEN:
 TRANSCANADA ENERGY LTD.
Claimant
-and -

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO and the ONTARIO
POWER AUTHORITY

Respondents

ARBITRATION AGREEMENT

WHEREAS the Ontario Power Authority (the “OPA”)} and the Claimant
TransCanada Energy Ltd. (“TCE” or the “Claimant”) entered into the Southwest
GTA Clean Energy Supply Contract dated as of October 9, 2009 (the “CES
Contract”) for the construction of a 900 megawatt gas fired generating station in
Oakville Ontario (the “OGS”);

AND WHEREAS by letter dated October 7, 2010 the OPA terminated the
CES Contract and acknowledged that TCE was entitled to its reasonable damages,
including the anticipated financial value of the CES Contract;

AND WHEREAS the Respondents have agreed to pay TCE its reasonable
damages arising from the termination of the CES Contract, including the anticipated
financial value of the CES Contract;

AND WHEREAS the Claimant and the Respondents wish to submit the issue
of the assessment of the reasonable damages suffered by TCE to arbitration in the
event they are unable to settle that amount as between themselves;

AND WHEREAS on April 27, 2011, the Claimant provided written notice to
Her Majesty the Queen in -Right of Ontario (the “Province of Ontario”), under
section 7 of the Proceedings Agaisnt the Crown Act, RS.0., 1990, c. P. 27 ("PACA"), of
its intent to commence an action against the Province of Ontario to recover the



damages the Claimant suffered because of the termination of the CES Contract (the
“Claim”);

AND WHEREAS the Parties have agreed that the Claimant’s damages under
the Claim will not be limited by: (a) any limitation on or reduction of the amount of
damages which might otherwise be awarded as a result of sections 10.5 or 14.1 of the
CES Contract; or (b) any limitation on or reduction of the amount of damages which
might otherwise be awarded as a result of any possibility or probability that TCE
may have been unable to obtain any or all government or regulatory approvals
required to construct and operate its generation facility as contemplated in and in
accordance with the CES Contract;

AND WHEREAS the Parties have agreed that the Respondents will not raise
as a defence the Force Majeure Notices filed by the Claimant with the OPA
including those issued after the Town of Oakville rejected the Claimant’s site plan
approval for the Oakville Generating Station and subsequently the rejection of its
application for minor variance by the Committee of Adjustment for the Town of
Oakville;

AND WHEREAS the Parties have agreed to resolve the issue of the quantum
of damages the Claimant is entitled to as a result of the termination of the CES
Contract by way of binding arbitration in accordance with The Arbitration Act, 1991,
5.0.1991, c.17 (the “Act”);

AND WHEREAS the Parties have agreed that all steps taken pursuant to the
binding arbitration will be kept confidential and secure and will not form part of the
public record;

NOW THEREFORE, in consideration of good and valuable consideration, the
receipt and sufficiency of which is hereby acknowledged, the Parties agree as
follows: .

ARTICLE 1
APPLICATION OF THE ACT

Section 1.1 Recitals

The recitals herein are true and correct.



Section 1.2 Act

“ The" provisions of the Act shall’ apply £6 this Arbltratlon Agreement except as varled_
or excluded by this Agreement, or other written agreemeht of the Partiés. ~+

- ARTICLE 2

Section 2.1 Consideration

" In consideration of the Parties each agreeing to pursue the resolution of this
" matter by way of binding arbitration in accordance with the Act and on the
understanding. that the referral to the arbitration and the satisfaction of any Final
Award (as defined) is a settlement of the Claimant’s claim that is the subject matter
of its April 27, 2011 Notice, pursuant to section 22 (c) of the PACA, the Parties agree:

(a)  the Claim against the Province of Ontario and the OPA will not be
pursued in the Courts; and

(b)  contemporaneous with the satisfaction by the Province of Ontario of
any Final Award in favour of TCE, TCE will provide a release to the
OPA and the Province of Ontario in the form of Schedule “B” attached
hereto.

ARTICLE 3
ARBITRATOR

Section 3.1

The Arbitration shall be conducted in Toronto;, Ontario by an arbitrator mutually
agreed upon by the Parties or chosen by such individual as the Parties may agree
(the “ Arbitrator”).

ARTICLE 4
]URISDICTION OF ARBITRATOR

Section4.1l Final Decision and Award

The decision and award of the Arbitrator shall be final and binding on the
Parties, subject to the right to appeal questions of law to the Ontario Superior Court
of Justice as provided in section 45(2) of the Act.

Section 4.2 The Disputes

The Arbitrator shall fully and finally determine the amount of the reasonable
damages to which the Claimant is entitled as a result of the termination of the CES .
Contract, including the anticipated financial value of the CES Contract.



Section 4.3 Waiver of Defences

(a) The Respondents agree that they are liable to pay TCE its reasonable
damages arising from the termination of the CES Contract, including the anticipated
financial value of the CES Contract.

(b)  The Respondents acknowledge and agree that in the determination of
the reasonable damages which TCE is to be awarded there shall be no reduction of
those damages by reason of either:

(i) limitation on or reduction of the amount of damages which might
otherwise be awarded as a result of sections 10.5 or 14.1 of the CES
Conftract; or

(ii) any limitation on or reduction of the amount of damages which
might otherwise be awarded as a result of any possibility or
probability that TCE may have been unable to obtain any or all
government or regulatory approvals required to construct and operate
its generation facility as contemplated in and in accordance with the
CES Contract.

(¢)  For greater certainty, the amount of the reasonable damages to which
the Claimant is entitled will be based-upon the following agreed facts:

(i) that if the CES Coniract had not been terminated then TCE would
have fulfilled the CES Contract and the generation facility which was
contemplated by it would have been built and would have operated;
and

(ii) the reasonable damages including the anticipated financial value of
the CES Contract is understood to include the following components:

(a) the net profit to be earned by TCE over the 20 year life of the
CES Contract; and

(b) the costs incurred by TCE in connection with either the
performance or termination of the CES Contract to the extent
that these costs have not been recovered in item (a), and

(c) each Party reserves its rights to argue ‘whether the
Respondents are liable. to compensate the Claimant for the
terminal value of the OGS, if ahy, where terminal value is
understood to mean the economic value of the OGS that may be
realized by Claimant in the period after the expiration of the



+-twenty' year-term of: the OGS Contract for 1ts remammg useful
life. e S .

: Secn°n44 L Arbltrator ]urlsdlctmn e

W1thout llmrtmg the }ur1sd1ct10n of:the Arbltrator at laW the subn'ussron to
arbitration hereunder shall confer on the Arbitrator the jurisdiction to:

(a)  determine arniy question as to the Arbitrator's jurisdiction including
any objections with respect to the ex1stence, scope or va11d1ty of this
Agreement; e E

(b) determine all issues in respect of the procedure or evidentiary matters
governing the Arbitration, in accordance with this Agreement and the
Act, and make such orders or directions as may be required in respect
of such issues;

(c)  determine any question of law arising in the Arbitration;

(d) - receive and take into account such written or oral evidence tendered
by the Parties as the Arbitrator determines is relevant and admissible;

(¢)  make one or more interlecutory or interim orders;

(fy  include, as part of any award, the payment of interest from the
appropriate date as determined by the Arbitrator; and 7

(g) proceed in the Arbitration and make any interlocutory or interim
--Award(s), as deemed necessary during the course of the hearmg of the
Arbitration, and the Final Award (defined below)

Section 4.5 Costs

The Parties agree that the Arbitrator has the jurisdiction to award costs to any
of the Parties, and that the Arbitrator will make a determination with respect to any
Party’s entitlement to costs by analogy to the Ontario Rules of Civil Procedure, R.R.O.
1990, Reg 194 ( the “Rules”) and with regard to the relevant case law, after hearing
submissions from the Parties with respect to costs following the Final Award, or an
interim or interlocutory order or award in relation to any interim or interlocutory
motion. The Arbitrator’s accounts shall be borne equally by the Parties, together
with all other ancillary, administrative and technical expenses that may be incurred
during the course of the Arbitration, including but not limited to costs for court
reporter(s), transcripts, facilities and staffing (the “Expenses”), but the Arbitrator’s
accounts and the Expenses shall be ultimately determined with reference to the



Rules and the case law, at the same time that other issues with respect to costs are
determined following the Final Award.

Section 4.6 Timetable

Any deadlines contained in this Agreement may be extended by mutual
agreement of the Parties or order of the Arbitrator, and the Arbitrator shall be
advised of any changes to any deadlines. T

ARTICLE 5 _
SUBMISSION OF WRITTEN STATEMENTS

Section 5.1 Statement of Claim
The Claimant shall deliver a Statement of Claim on or before October 6, 2012

Section 5.2 _ Defence

The Respondents shall each deliver a Statement of Defence within 30 days |
following the delivery of the Statement of Claim.

Section 5.3 Reply

The Claimant shall deliver a Reply within 30 days following the delivery of
the Statements of Defence.

ARTICLE 6
CONDUCT OF THE ARBITRATION

Section 6.1 Documentary Discovery |

The Parties will meet and confer with respect to documentary production
within 30 days following the last date by which a Reply is to be delivered. At the
" meeting with respect to documentary production, counsel for the Parties will discuss
and attempt to agree on the format of the documents to be delivered.

The scope of documentary production is to be determined by the Parties
when they meet and confer. For greater clarity, the scope of documentary
production is not as broad as that contemplated by the Rules. Rather, the Parties are
required to disclose the documentation that they intend to or may rely on at the
arbitration, as well as documents which fall into the categories (relevant to the issues
in dispute) identified by opposing counsel at the meet and confer meeting or as may
arise out of the examinations for discovery. '

In preparation of witnesses for discovery and in connection with
documentary production the Parties will use all relevant powers to ensure that all
documents in their power, possession or control are produced in the Arbitration.



' Whert they meet and: confer, the Parties shall determine-a date by which each
'sha]l deliver to the- other; & list identifying: any. and: all recordsiand- doctiments,
‘whether ‘written, electronic or otherwise, being produced: for the: purpose: of- this
 Arbitration; and by which eachi shall*deliver the documents. in the format agreed to
- by the Partiés. In the event'that the Parties can’t come- to. agreement on these dates
- they will refer the decision back to the Arbl’crator : -

Section 6.2 Evidence by Witness Afflde.vit:s |

On a date to be determined by the Parties when th'ey meet and confér, the
Parties shall deliver to each other sworn affidavits of each of their witnesses.

' On a dafe to be determined by the Parties when they meet and confer, the
Parties shall deliver to each other responding sworn affidavits from their witnesses.

Section 6.3 Cross Examinations on Affidavits

~ The Parties agree that cross examinations of the affiants will take place on a
date to be agreed, with each Party limited to one day of cross examination per
witness, or such other time as may be agreed between the Parties upon review of the
affidavits or may be ordered by the Arbitrator.

Within 30 days following cross examinations, the Parties will come to an .
agreement on hearing procedure with respect to calling viva voce evidence, or will
attend before the Arbitratorto determine such procedure (the “Hearing Procedure”).

Section 6.4 Expert Reports

The Parties agree that experts shall meet prior to the preparation of expert
reports to confer and, if possible, agree and settle the assumptions and facts to be
used in the expert reports.

The Parties agree on the following timetable for delivery of expert repoffs:

(a)  expert reports of éach Party shall be delivered within 45 days after
completion of cross examinations.

(b) responding (reply) expert reports of each Party shall be exchanged
within 30 days of the exchange of expert reports.

(c)  all expert reports delivered and filed in the Arbitration shall include
and attach a copy of the expert’s Curriculum Vitae and a declara’non of
mdependence '

Section 6.5 Arbitration Hearing ,
The Arbitration Hearing shall take place in Toronto on dates to be agreed by
the Parties. The Arbitration Hearing shall be conducted in an expeditious manner



and in accordance with the Hearing Procedure. A court reporter will be present at
each day of the Arbitration Hearing and the court reporter will provide the Parties
with real-time transcription of the day’s evidence, and the court reporter will also
provide the Parties with copies of daily transcripts of each day’s evidence. The costs
of the court reporter will be divided between the Parties during the course of the
Arbitration and it will form part of the costs of the Arbitration, which will ultimately
be decided with reference to Section 4.5 above.

Section 6.6 Witness Statements

The Parties will attempt to reach agreement with regard to whether the
evidence-in-chief of witnesses will be provided by way of Affidavit rather than oral
testimony. If the evidence of a witness is to be provided by way of Affidavit, the
witness will nevertheless, if requested, be available at the hearing for cross-
examination. :

Each witness who gives oral testimony at the Arbitration Hearing will do so
under oath or affirmation.

Section 6.7 Examinations and Oral Submissions

Unless otherwise agreed, each Party may examine-in-chief and re-examine its
own witnesses and cross-examine the other Party’s witnesses at the Arbitration
Hearing. The Parties shall agree upon, failing which the Arbitrator shall impose,
time limits upon both examination-in-chief and cross examination of witnesses.
Each Party shall be entitled to present oral submissions at the Arbitration Hearing.

Section 6.8 Applicable Law

The Arbitrator shall apply the substantive law applicable in the Province of
Ontario. The Arbitrator shall apply the procedural rules set out in this Arbitration
agreement and the Acf and by analogy to the Rules, to the extent that procedures are
not dealt with in this Arbitration Agreement or in the Act.

Section 6.9

Subject to the terms of this Arbitration Agreement, the Arbitrator may
conduct the Arbitration Hearing in such manner as he/she considers appropriate,
provided that the Parties are treated with equality, and that at any stage of the .
proceedings each Party is given full opportunity to present its case.

Section 6.10

Each Party may be represented by legal counsel at any and all meetings or
hearings in the Arbitration. Each person who attends the Arbitration Hearing is
deemed to have agreed to abide by the provisions of Article 7 of this Arbitration
Agreement with respect to confidentiality. Any person who attends on any date



. upon which the Arbitration Hea_ring is conducted shall, prior to attending;: execiite a
- confidentiality agreement in the form attached hereto as Schedule JA”.....- - -

: Sectlon 7. i S Dec1510n(s) Tlmelme

Any 1r1terlocutory or interim award(s) shall be grven in ertlng at Toronto,
with reasons and shall be rendered Wlthm forty five (45) days of the conclusron of
the reIevant rnotlon

The Arbitrator shall provrde the Parties with his/her dec1sron in writing at

- Toronto, with reasbns, within six (6) months from the delivéry of the communication

" of the final submissions from the parties (the “Final Award”). The Arbitrator shall
sign and date the Final Award.-

Within fifteen (15) days after receipt of the Final Award, any Party, with
notice to the other Parties, may request the Arbitrator to interpret the Final Award;
correct any clerical, typographical or computation errors, or any. errors of a similar
nature in the Final Award; or clarify or supplement the Final Award with respect to
claims which were presented in the Arbitration but which were not determined in
the Final Award.. The Arbitrator shall make any interpretation, correction or
supplementary award requested by either Party that he/she deems justified within
fifteen (15) days after receipt of such request.” All interpretations, corrections, and
supplementary awards shall be in ertmg, and the provisions of this Article shall
apply to them.

Section 7.2

Subject to the right of appeal in Section 4.1 above, the Final Award shall be
final anid binding on the Parties, and the Parties undertake to carry out the Final
Award without delay. If an interpretation, correction or additional award is
requested by a Party, or a correction or additional award is made by the Arbitrator
on his/her own initiative as provided under this Article, the Award shall be final
and binding on the Parties when such interpretation, correction or additional award
is made by the Arbitrator or upon the expiration of the time periods provided under
this Article for such interpretation, correction or additional award to be made,
whichever is earlier. The Final Award shall be enforceable in accordance with its
terms, and judgment upon the Final Award entered by any court of competent .
jurisdiction that possesses jurisdiction over the Party against whom the Final Award
is being enforced.



Section 7.3

The Parties agree that it is in their mutual interests that a Final Award [or an
interim final award] in favour of the Claimant be satisfied in a manner that furthers
both the energy interests of the Province of Ontario and the interests of TCE .
Therefore, subject to the foregoing and the following terms and conditions, a Final
Award [or an interim final award] in favour of the Claimant may be satisfied by way
of the transfer to the Claimant of an asset that has an equivalent value to TCE, after
due consideration for the tax implications of the transaction, equal to the Final
Award [or interim final award] (the “Equivalent Value”). '

(a)  Upon the request of the Respondent Her Majesty the Queen in Right of
Ontario to satisfy the Final Award or interim final award against either
of the Respondents by the transfer of an asset of Equivalent Value, TCE
shall within ten (10) business days submit a list of assets of interest (the
“Assets of Interest”) to the Respondent for consideration. Such list to
consist of assets owned by the Province of Ontario, the OPA or an
agency of the Province of Ontario and at a minimum to include assets
in which TCE has an equity interest or that has been subject to prior
discussion amoungst the Parties. Assets which will provide partial
Equivalent Value may be considered. The Assets of Interest shall be
assets owned by the Respondent or by entities under the direction or
control of the Respondent.

(b) If an asset of interest is mutually agreed as being a suitable asset for
transfer to TCE, and the asset is not one in which TCE (or a wholly -
owned affiliate) owns an equity interest in at that time, then TCE shall
be permitted a reasonable and customary period of time for an asset
purchase transaction of this type in order to conduct due diligence and
to confirm its continued interest in the asset transfer. If TCE remains
interested in acquiring the asset after having completed its due
diligence then the Parties shall use commercially reasonable efforts to
attempt to agree on the value of the asset to TCE.

()  If anasset of interest is mutually agreed as being a suitable asset for an
equivalent exchange and is an asset in which TCE (or a wholly owned
affiliate) owns an equity interest at that time, then the Parties shall use
commercially reasonable efforts to attempt to agree on the value of the
asset to TCE.

(d)  In respect of any proposed asset transfer under subsection (b) or (c)
above TCE acting reasonably must be satisfied that:

(i)  the transfer will be in compliance with all relevant covenants
relating to the asset and in compliance with all applicable laws;



+o (i) all necessary consents; permits.and authorizations are available
cresto transfer the asset to TCE and for TCE to own and operate the
.'.; Vasset g R T e wrar R S R S

. (111) _Athere are. no, restrlchons on. TCE’s ablhty to develop, operate,
-~ sell or othermse dlSpOSE‘ of the asset; and :

B (1v) TCE does not become hable for. any pre—closmg llablhtles
relating to the asset.

()  If the Parties have agreed to ‘the transfer and if the value of the asset to
'~ TCE is agreed, then the Parties will use commercially redsohable
efforts to negotiate and seftle the form of such definitive docurnents as
may be required to give full effect to such asset transfer. Such
documents are to be in conventional form for the type of asset to be
transferred and will contain conventional representations, warranties,
covenants, conditions, and indemnities for an asset transfer between

arm’s length commercial parties.

(h)  If more than ninety (90) days have elapsed after the Final Award [or an
interim final award] of the Arbitrator, and the Parties have not agreed
on the terms- of the asset transfer or settled the form of the definitive
documents for transfer, then TCE shall be permitted to issue a demand
letter to the Respondents demanding immediate payment of the Final
Award [or interim final award] in cash and such payment shall be
made within three (3) days of receipt of such demand letter.

Section 7.4 ' Release

Contemporaneous with compliance by the Respondents with the terms of the
Final Award and in consideration therefore, TCE shall deliver a Release in favour of
each of the Respondents in the form attached hereto as Schedule “B”.

ARTICLE 8
CONFIDENTIALITY

Sechon 8.1

Except as may be otherwise required by law, all information disclosed in the
Arbitration shall be treated by all Parties, including their respective officers and
directors, and by the Arbitrator, as confidential and shall be used solely for the
purposes of the Arbitration and not for any other or improper purpose: The Parties
agree further that for the purposes of this Arbitration, they shall-abide by and be
bound by the “deemed undertaking” rule as stipulated in Rule 30.1 of the Rules.



For greater certainty, the Arbitrator and the Parties, including their respective
officers and directors, employees, agents, servants, administrators, successors,
shareholders, members, subsidiaries, affiliates, insurers, assigns and related parties
from time to time agree that they shall not disclose or reveal any information.
disclosed in the Arbitration to any other person, except legal, or financial advisors,
or experts or consultants retained by a party for the purpose of this arbitration, or as
réquired by law including, for example, the Claimant's obligation to make
disclosures under applicable securities law. The Parties also agree that they will use
best efforts to ensure that they have effectiveé procedures in place to ensure that
information disclosed in the Arbitration is not disclosed or revealed contrary to the
provisions of this Article. Each Party agrees to be responsible for any breach by its
officers, directors, professional advisors, experts or consultants of the terms and
conditions of this Article.

ARTICLE 9
MISCELLANEOUS

Section 9.1 Amendment

This Arbitration Agreement may be amended, modified or supplemented
only by a written agreement signed by the Parties.

Section 9.2 Governing Law

This Arbitration Agreement shall be governed by, mterpreted and enforced in
accordance with the laws of the Province of Ontario.

Section 9.3 Binding the Crown

The Respondent Her Majesty the Queen in Right of Ontario, shall be bound
by this agreement.

Section 9.4 : Extended Meanings

In this Agreement words importing the singular number include the plural
and vice versa, words importing any gender include all genders and words
importing persons include individuals, corporations, limited and unlimited liability
companies, general and limited partnerships, associations, trusts, unincorporated
organizations, joint ventures and governmental authorities. The terms “include”,
“includes” and “including” are not limiting and shall be deemed to be followed by
the phrase “without limitation”. -

Section 9.5 Statutory References

In this Agreement, unless something in the subject matter or context is
inconsistent therewith or unless otherwise herein provided, a reference to any
statute is to that statute as now enacted or as the same may from time fo time be
amended, re-enacted or replaced and includes any regulation made thereunder.



Section 9.6

This Agreement may be executed in any number of cdiihtérp‘afts, ‘each of
which will be -deemed to be an original and all of which taken together will be
deemed to constitute one and the same instrument.

Counterparts

Section 9.7 Electronic Execution

Delivery of an executed signature page to this Agreement by any party by
electronic transmission will be as effective as delivery of a manually executed copy
of the Agreement by such party.

Section 9.8 Counsel

The Parties acknowledge and agree that the following shall be the counsel of
record for this Arbitration.

Counsel for the Respondent,
Her Majesty The Queen in Right of
Ontario

Counsel for the Claimant,
TransCanada Energy Ltd.

Thornton Grout Finnigan LLP

3200 - 100 Wellington Street West
CP Tower, TD Centre
Toronto, ON MBK 1K7

Michae!l E, Barrack
Tel:  (416) 304-1616
Email: mbarrack@tgf.ca

John L. Finnigan

Tel:  (416) 304-1616
Fax: (416)304-1313
Email: jfinnigan@tgf.ca

Counsel for the Respondent,
The Ontario Power Authority

Oslers, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, ON M5X 1B8§

Paul A. Ivanoff
Tel: (416) 862-4223

Ministry of the Attorney General
Crown Law Office -Civil
McMurtry - Scott Building

720 Bay Street, 11t

Toronto, ON

M7A 259

John Kelly
Tel:  (416) 601-7887
Email: john kelly@ontario.ca

Eunice Machado

Tel:  (416)601-7562

Fax: (416)868-0673

Email: eunice.machado@ontario.ca



Fax: (416) 862-6666
Email: pivanoff@osler.com

Section 9.9 Notices

All documents, records, notices and communications relating to the
Arbitration shall be served on the Parties’ counsel of record.

DATED this day of , 2011.

TRANSCANADA ENERGY LTD.

By:
Title
TRANSCANADA ENERGY LTD.

By
Title .
HER MAJESTY THE QUEEN IN RIGHT OF
ONTARIO
By:  Sign

co
Title

ONTARIO POWER AUTHORITY

Title






SCHEDULE “A”

CONFIDENTIALITY AGREEMENT

IN THE MATTER OF the Arbitration Act, 1991, 5.0.1991, ¢. 17; -

AND IN THE MATTER OF an arbitration between
TRANSCANADA ENERGY LTD. and HER MAJESTY THE QUEEN
IN RIGHT OF ONTARIO and the ONTARIO POWER AUTHORITY

BETWEEN:
TRANSCANADA ENERGY LTD.

Claimant

-and-

HER MAJESTY THE QUEEN IN
RIGHT OF ONTARIO and the ONTARIO POWER AUTHORITY

Respondents

-and-

(o)

CONFIDENTIALITY AGREEMENT

WHEREAS, in connection with this Arbitration between
TRANSCANADA ENERGY LTD. (“TCE”) and the RESPONDENTS concerning the
Southwest GTA Clean Energy Supply Contract between the Ontario Power



- Authority and T€E dated- October- 9;:2009 (the-”CES Contract”
Respondents have entered into an Arbitration-agreement dated [
”Al;bli'ratlon Agreement”)

), TCE and the
v;fgoj:il] (the

L e AN D WHEREAS pm:suant to. the Arbltratlon Agreement e has
: produced certain information and documents relatmg to the issues in this
Arbitration and the CES Contract (the e Information”);

'AND WHEREAS, pursuant to the Arbitration. Agreement, the
Respondents have produced certain information and documents relating to the
issues in this Arbitration and the CES Contract (the “ Respondents Information™);

AND WHEREAS during the course of this Arbitration, the parties
may produce additional information and documents relating to the e Information,
the Respondents Information or the issues in this Arbitration {collectively referred
to with the e Information and the Respondents Information as the “Confidential
Information”™); .

AND WHEREAS the Confidential Information is either not available
to the general public and/or is confidential in nature and, on the basis thereof, the
parties have agreed to enter into a confidentiality agreement respecting the
Confidential Information;

NOW THEREFORE THIS AGREEMENT WITNESSES THAT, in
consideration of the production of such information and documents and for other
good and valuablé consideration, the receipt and adequacy of which is hereby
acknowledged, the undersigned parties hereby agree as follows:

L The ﬁndersigned acknowledge and agree that the statements in the Recitals of
this Agreement are true and correct.

2. Each of the undersigned hereby agree on behalf of itself and its directors,
officers, employees, 'agents, partners, associates and advisors (including,
without limitation, legal advisors) (collectively, "Representatives”), to receive
and treat any of the Confidential Information produced by or on behalf of the
other party or'its Representatives, or which is made available for review by



(b)

()

(d)

the other party or its Representatives now or in the future, as strictly
confidential and proprietary information.

For clarity, information will not be deémed Confidential Information that (i)
becomes available in the public domain other than as a result of disclosure by
the undersigned, or (ii) is not acquired from one of the undersigned or
persons known by the recipient of the information to be in breach of an

obligation of confidentiality and secrecy to one of the undersigned in respect
of that information.

The undersigned hereby covenant arid agree that:

the Confidential Information will not be used by the undersigned or its
Representatives, directly or indirectly, for any purpose except in connection
with the matters atissue in this Arbitration;

the Confidential Information will be kept confidential and will not be
disclosed in any manner whatsoever, in whole or in part, to any person or
entity except those directly involved in this Arbitration and, in such event,
only to the extent required in connection with the Arbitration and on
condition that the persons to whom such Confidential Information is
disclosed agree to keep such Confidential Information confidential and who
are provided with a copy of this Agreement and agree to be bound by the
terms hereof to the same extent as if they were parties hereto;

all reasonable, necessary and appropriate efforts will be made to safegnard
the Confidential Information from disclosure to any person or entity other
than as permitted hereby; and

the undersigned shall be responsible for any breach of this Agreement by any
of its Representatives and shall, at its sole cost and expense, take all
reasonable measures {including but not limited to court proceedings) to
restrain its Representatives from and prohibited or unauthorized disclosure
or use of the Confidential Information.

The undersigned agree that the provisions of this Agreement will apply
retroactively to any disclosure of Confidential Information that has been
made to any person or entity as at the time of signing of this Agreement, and
that such persons or entities will be provided with a copy of this Agreement
and will be required to agree to be bound by the terms hereof to the same
extent as if they were parties hereto. If such person or entity to which
disclosure has been made does not agree to be bound by the terms of this
Agreement, the undersigned agree to take all reasonable, necessary and



| .appropriate” efforts --toi‘-sfeéacqu'irjet‘:-a]l Confidential:-Informatiori that was

10.

previously disclosed to that person or entity, as well as any copies thereof or
matenals‘ created in connectlon w1th the Confldentlal Informatlon

: VIn the event that elther of the unders1gned is: requested or requlred (by oral

questions;: interrogatories; requests for -information or - documents in legal
proceedings, subpoena, civil investigative demand or other similar process)
to*disclose any of the Confidential Inforitiation, the ‘undersigned agrees to
provide the other party with prompt written notice of any such request or
requirement in order to permit sufficient time for an application to Court for
a protective ord&r or other appropriate remedy.

Each of the ﬁhdei‘sigrfed agrees that the other party does not and shall not

‘have an adequate remedy at law in the event of a breach of this Agreement

and that it will suffer irreparable damage and injury which shall entitle the
other party to an injunction issued by a Court of competent jurisdiction
restraining the disclosure of the Confidential Information or any part or parts
thereof. For greater clarity, nothing in this Agreement shall be construed as
prohibiting either of the undersigned from pursuing any other legal or
equitable remedies available to it, including the recovery of damages.

Each of the undersigned agrees to return all Confidential Information which
is provided to it by the other party, its Representatives and its witnesses
when this Arbitration has been completed, without retaining any copies
thereof. Each of the undersigned further agrees to arrange for all of its
Representatives and witnesses to return all Confidential Information in the
possession of or under the control of any of the Representatives or witnesses
to. the other -party when this Arbitration has been completed, without
retaining any copies thereof.

" The undersigned acknowledge and agree that this Agreement shall be

governed by and construed in accordance with the laws of the Province of
Ontario. If any provision of this Agreement is determined to be illegal,
invalid or unenforceable by a court of competent jurisdiction, that provision
will be severed and the remaining provisions will remain in full force and
effect.

Notwithstanding anything to the conirary in this Agreement, the
undersigned each acknowledges that this Agreement, the Confidential
Information, and any other document or agreement provided or entered into
in connection with this Arbitration, or any part thereof or any information
therein, may be required to be released pursuant to the provisions of the



11.

Freedom of Information and Protection of Privacy Act, RS.0O. 1990, c. 31, as
amended.

The obligations of the undersigned under this Agreement shall be binding
upon the wundersigned, its successors and assigns and all of its
Representatives, including without limitation, its legal advisors.

In witness whereof, the undersigned have executed this Agreement at
, this day of , 2011,

HER MAJESTY THE QUEEN IN RIGHT
OF ONTARIO

Per:
Name:
Title:

ONTARIO POWER AUTHORITY

Per:
Name:
Title:

TRANSCANADA ENERGY LTD.

Per:
Name:

Title:

Per:
Name:
Title:




‘e oo SCHEDULEZB” - v

: FULLAND FINAL-RELEASE a8

......

_ WHEREAS TRANSCANADA ENERGY LTD (”TCE”) and HER_ |
MA]ESTY THE QUEEN IN RIGHT OF ONTARIO AND THE ONTARIO POWER
AUTHORTIY (the ”Respondents”) have agreed to settle all matters outstandmg between
them in respect of and ansmg from the Southwest GTA Clean Energy Supply Contract
dated as of October 9, 2009 (“CES Contract”) the Ietter dated October 7, 2010 by WhJ.Ch the
Ontario Power Authority (the ”OPA”) termmated the CES Contract and acknowl_edged.
that TCE was entitled to its reasonable damages (tlte “October 7 Lettet”) and TCE’s. clalm
that is the subject of a Notice given by it dated April 27, 2011 pursuant to section 22 (c) of
the Proceedings Against the Crown Act (the “Claim”); | |

IN CONSIDERATION of the payment of the settlement amount agreed by
the parties for all claims arlsmg from the CES Contract ‘the October 7 Letter and the Cla1m

l__[as set out in the [{1 1 d
1 (the “Arbitration”) and/ or in consideration of the payment of the Final Award made in
the arbitration proceedings !Between TCE and the Respondents pursuant to an Arbitration
Agreement dated P, and the t)ayment by the Respondents to TCE of the sum of $5.00 (five
dollars) and-for other good and valuable consideration, the receipt and sufficiency of which
is hereby acknowledged, by the undersigned, TCE, its directors, officers, employees,
agents, servants, adrrﬂrﬁétl'ators, successors, shareholders, members, subsidiaries, affiliates,

insurers, assigns and related parties from time to time (collectively, the “Releasor”);

' THE RELEASOR HEREBY RELEASES, ACQUITS, AND FOREVER
DISCHARGES WITHOUT ‘_Q‘UALIFICATION the Respondents and their respective
directors, officers,l e:rnp_loyees; agents, successors, subsidiaries, affiliates, insurers and
assigns (the “Reieasees”) from all manner of actions, causes of action, suits, proceedings,

debts, dues, accounts, obligations, bonds, covenants, duties, contracts, complaints, claims



and demands for damages, monies, losses, indemnities, costs, interests in loss, or injuries
howsoever arising which hereto may have been or may hereafter be sustained by the
Releasor arising out of, in relation to or in connection with the CES Contract, the October 7
Letter, the Claim or the Arbitration and from any and all actions, céuses of action, claims or
demands of whatsoever nature, whether in contract or in tort Or arising as a fiduciary duty
or.by virtue of any statute or otherwise or By reason of any damage, léss or injury arising
out of the matters set forth above and, without limiting the generality of the foregoing,
from any and all matters that were raised or could have been raised in respect to or arising
out of the CES Contract, the October 7 Letter or the Claim. Notwithstandni_g thé foregoing,
nothing in this Release will limit, restrict or alter the obligations of the Respondents to
comply with the terms of any settlement agreement with the -Rele;asor or to compiy with

any Final Award made in favour of the Releasor.

IT IS UNDERSTOOD AND AGREED that this Full and Final Release is
intended to cover, and does cover: (a) not only all known injuries, losses and damages, in
respect of and arising from the CES Contract, the October 7 Letter and the 'Claim, but also
injuries, losses and damages not now known or anticipated but which may later develop or
be discovered, including all the effects and consequences thereof, and (b) any and all of the
claims or causes of action that could have been made at the Arbitration by the Releasor
against the Releasees, in respect of and arising from the CES Contract, the October 7 Letter
or the Claim, and that this Full and Final Release is to be construed liberally as against the
Releasor to fulfill the said intention.

AND FOR THE SAID CONSIDERATION if is agreed and understood
that, the Releasor will not make any claim in respect of and ar_ising from the ICES Contract,
the October 7 Letter or the Claim or take any proceedings, or continue any proceedings
against any other person or corporation who might claim, in any manner or forum,
contribution or indemnity in common law or in equity, or under the provisions of any

statute or regulation, from any other party discharged by this Full and Final Release.



- IT 1S UNDERSTOOD AND AGREED: that this Full and: Final Release shall
operate conclusively -as an estoppel- in: the event of any claim, action, complaint. or
proceeding which might be brought in.the future by the Releasor with respect to the
matters covered by tlus Full and Fmal Release and arlsmg from the CES Contract, the
October 7 Letter or the Claim and the Arbltratlon This Full and Final Release may be
pleaded in the event any such clalrn acﬁon, complamt or proceedmg is brought as a
complete defence and reply, and may be relied upon in any proceeding to dismiss the
claim, action, complaint or proceeding on a summary basis and no objection will be raised
by any party in any subsequent action that the other parties in the subsequent action were

not privy to the formation of this Full and Final Release.

AND FOR THE SAID CONSIDERATION the Releasor represents and
warrants that it has not assigned to ar1y person, tirm, or corporation any of the actions,
causes of action, claims, debts, suits or demands of any nature or kind arising from the CES
Contract, the October 7 Letter or the Claim which it has released by ‘this Full and Final

:Release.

IT IS FURTHER UNDERSTOOD AND AGREED that neither the Releasor
-nor the Releasees admits liability or obligation of any kind whatsoever in respect of the
CES Contract, the October 7 Letter or the Claim.

IT IS FURTHER UNDERSTOOD AND AGREED that the facts and terms
of this Full and Flnal Release and the settlement underlying it will be held in confidence
and will receive no publication either oral or in writing, directly or indirectly, unless
deemed essential on auditor’s or accountants’ written advice for financial statements or
income tax purposes, or for the purpose of any judicial proceeding, in which event the fact
the settlement is made without admission of liability will receive the same publication
simultaneously or as may be required by law, including without limitation, the disclosure

requirements of applicable securities law.



IT IS FURTHER UNDERSTOOD AND AGREED that this Full and Final
Release shall be binding upon and enure to the benefit of the successors or assigns as the

case may be, of all the parties to this Full and Final Release.

IT IS FURTHER UNDERSTOOD AND AGREED that this Full and Final
Release shall be governed by the laws of the Province of Ontario and the laws of Canada
applicable therein” TCE attotns to the non-exclusive jurisdiction of the courts of the
Province of Ontario in respect of any dispute arising from or in connection with or in .

consequence of this Full and Final Release.

TCE ACKNOWLEDGES AND AGREES that it fully understands the
terms of this Full and Final Release and has delivered same voluntarily, after receiving
independent legal advice, for the purpose of making full and final compromise and

settlement of the claims and demands which are the subject of this Full and Final Release.

DATED this day of , 2011.

TRANSCANADA ENERGY LTD.

By:
Title










Crystal Pritchard

From: Dermot Muir [Dermot. MUIr@lnfrastruc:tureontar:o ca]

Sent: Tuesday, August 02, 2011 4:30 PM B A
To: 'Broer, Kate"; McCutcheon Dawd . R N S
Cc: Michael Lyle e glarmenl

Subject: : RE: Arbitration Agreement

I’m happy to go back to MikeB about this but I’m wondering if the first point is one that the Crown would E
support if they could also be required to produce more. I'm trying to get in touch with John and can ask him if
you think that it is worth holding things up over. The second point seems straightforward. :

Dermot

From: Broer, Kate [mallto Kate Broer@fmc—law com]
Sent: Tuesday, August 02, 2011 2:37 PM

To: Dermot Muir; McCutcheon, David

Cc: 'Michael.Lyle@powerauthority.on.ca'

Subject: Re: Arbitration Agreement

~Dermot -
Dave, Mike and | have spoken. There are two points out of the discussion.

First, Mike is concerned about the doc discovery process in séction 6.1 and, in particular, that TCE may not be as
forthcoming as it should be. He is worried that they may attempt to avoid production on the basis that the province has
not been sufficiently specific in making requests for information beyond that upon which TCE intends to rely. We
discussed an approach more like the one found in the Rules which creates a broader obligation to produce all
documents of relevance. We also discussed that this type of change could also mean broader production obligations for
the province and could take more time to complete. He asked that we raise the issue with you for your further thoughts
and consideration. It is our feeling that if the province wants to go back to TCE with a broader requirement, that Barrack
would likely be open to a change.

The second point relates to the time limit on cross-examinations of one day in section 6.3. Mike suggested that this
could be tight and we agreed it would be appropriate to change the time limit from one day to two days.

 am available on my cell 416-895-4574, if you want to discuss further.
Kate

Kate Broer

Fraser Milner Casgrain LLP
77 King Street West
Toronto, ON M5K OAl
Direct Line: 416-863-4574
Fax: 416-863-4592
Kate.Broer@fmec-law.com

THIS MESSAGE IS INTENDED ONLY FORTHE ADDRESSEE, IT MAY CONTAIN PRIVILEGED OR CONFIDENTIAL
INFORMATION. ANY UNAUTHORIZED DISCLOSURE 1S STRICTLY PROHIBITED. IF YOU HAVE RECEIVED THIS MESSAGE IN
ERRQR, PLEASE NOTIFY US IMMEDIATELY SO THAT WE MAY CORRECT QUR INTERNAL RECORDS. PLEASE THEN DELETE



THE ORIGINAL MESSAGE. THANK YOU

From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.ca]
Sent: Monday, August 01, 2011 11:05 AM

To: McCutcheon, David :
Cc: Broer, Kate; 'Michael.Lyle@powerauthority.on.ca' <Michael.Lyle@powerauthority.on.ca>
Subject: Arbitration Agreement

David:

Would you be available for a short tele-con tomorrow to talk to my colleague Michael Lyle (GC at the OPA) about the
arbitral process that is being proposed?

Thanks a lot.
Dermot

Dermot P, Muir

General Counsel and Corporate Secretary
Infrastructure Ontario

777 Bay Street, 9th Floor

Toronto, Ontario

M5G 2C8

416-325-2316

416-204-6130 (fax)

Dermot Muir@infrastructureontario.ca

SOLICITOR/CLIENT PRIVILEGE

This e-mail is intended only for the personal and confidential use of the recipient(s} named above. 1f the reader of this e-mail is not
an intended recipient, you-have received this e~mail in error and any review, dissemination, distribution or copving is strictly
prohibited. If you have received this e-mail in error. please natify the sender immediateiy by return e-mail and permanently delete
the copy you received, .



Crystal Pritchard e e T

From: : Mlchaei Lyte :

Sent: Tuesday, August 02, 2011 6:09 PM )
To: o - 'Dermot. IVIu[r@mfrastructureontarlo ca' '
Subject ~ Re: Arbitration Agreement

Sure

From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.ca]
Sent: Tuesday, August 02, 2011 06:08 PM

To: Michael Lyle

Subject: RE: Arbitration Agreement

Michael:

I’m just on the road at the moment. Why don’t I call you? Would 6:40 be ok?

Dermot

From: Michael Lyle [mailto:Michael.Lyle@powerauthority.on.ca]
Sent: Tuesday, August 02, 2011 6:07 PM
To: Dermot Muir ' '

Subject: RE: Arbitration Agreement

Got your message. Can you-take a call at 6:307 What number-should | call you on? -

Michael Lyle

General Counsel and Vice President
Legal, Aboriginal & Regulatory Affairs
Cntario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario, M5H 1T1

Direct: 416-869-6035

Fax: 416.969.6383

Email: michael.lyle@powerauthority.on.ca

This e-mail message and any.files transmitted with it are intended only for the named recipient(s} above and may contain information that is privileged, confidential
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distributien or copying of this e-mail message or
any files fransmitted with it is strictly prehibited. If you have recewed this message in error, or are not the named recipient(s}, please notify the sender immediately
and delete this e-mail message

@l Greater Toronto's
Top Enmiployers
Z0iy

This e-mail message and zny flles transmitted with it are intended only for the named recipient(s) above and may contain information that is
privileged, confidential and/or exempt from disclosure under applicable law, If you are not the intended recipient(s}, any dissemination,
distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If you have received this message in error,
or are not the named recipient(s), please notify the sender immediately and delete this e-mail message.




From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.ca]
Sent: August 2, 2011 4:30 PM

To: 'Broer, Kate'; McCutcheon, David

Cc: Michael Lyle '

Subject: RE: Arbitration Agreement

I’m happy to go back to MikeB about this but I’'m wondering if the first point is one that the Crown would
support if they could also be required to produce more. I’'m trying to get in touch with John and can ask him if
you think that it is worth holding things up over. The second point seems straightforward.

Dermot

From: Broer, Kate [mailto:Kate.Broer@fmc-law.com]
Sent: Tuesday, August 02, 2011 2:37 PM

To: Dermot Muir; McCutcheon, David

Cc: 'Michael.Lyle@powerauthority.on.ca’

Subject: Re: Arbitration Agreement

Dermot -
Dave, Mike and | have spoken. There are two 'p'oints out of the discussion.

First, Mike is concerned about the doc discoveW process in section 6.1 and, in particular, that TCE may not be as
forthcoming as it should be. He is worried that they may attempt to avoid production on the basis that the province has
not been sufficiently specific in making requests for information beyond that upon which TCE intends to rely. We
discussed an approach more like the one found in the Rules which creates a broader obligation to produceall -
documents of relevance. We also discussed that this type of change could alse mean broader production obligations for
the province and could take more time to complete. He asked that we raise the issue with you for your further thoughts

and consideration. it is our feeling that if the"p_'rﬁving:‘fe wants to go back to TCE with a broader requirement, that Barrack
would likely be open to a change. o : -

The second point relates to the time limit on cross-examinations of one day in section 6.3. Mike suggestéd that this
could be tight and we agreed it would be appropriate to change the time limit from one day to two days.

[ am available on my cell 416-895-4574, if you want to discuss further.
Kate

Kate Broer

Fraser Milner Casgrain LLP

77 King Street West

Toronto, ON M5K 0AlL

Direct Line: 416-863-4574

Fax: 416-863-4592 S
Kate.Broer@fmc-law.com C e e e e

THIS MESSAGE 1S INTENDED ONLY FOR THE ADDRESS;:EE, IT MAY CONTAIN PRIVILEGED CR CONFIDENT]AL
INFORMATION. ANY UNAUTHORIZED DISCLOSURE IS STRICTLY PROHIBITED. IF YOU HAVE RECEIVED THIS MESSAGE IN

ERROR, PLEASE NOTIFY US IMMED!IATELY SO THAT WE MAY CORRECT QOUR INTERNAL RECORDS. PLEASE THEN DELETE
THE ORIGINAL MESSAGE. THANK YOU



From: Dermot Muir [inailto:Dermot. er@mfrastructureontarlo cal

Sent: Monday, August 01, 2011 11:05 AM

To: McCutcheon, David

Cc: Broer, Kate; 'Michael.Lyle@powerauthority.on.ca’ <Michael. Lyle@powerauthorlty on.ca>

Subject: Arbltratlon Agreement

David:

Would you be available for a short tele-con tomorrow to talk to my colleague Michael Lyle (GC at the OPA) about the
arbitral process that is being proposed?

Thanks a lot.
Dermot

Dermot P. Muir
.General Counsel and Corporate Secretary
Infrastructure Ontario

777 Bay Street, 9th Floor

Toronto, Ontario

M5G 2C8

416-325-2316

416-204-6130 {fax)
Dermot.Muir@infrastructureontario.ca

SOLICITOR/CLIENT PRIVILEGE

This e-mail is intenwded only for the personal and confidential use of the recipient(s} named abaove. If the reader of this e-mail is not
an intended recipient, you have received this e-mail in error and any review, dissemination, distribution or copying is strictly
prohibited. If you have received this e-mail in error, please notify the sender munedmte]y by return e-mail and permanently delete
the copy you received.






Crystal Pritchard

From: ‘ James Hinds [jim_hinds@irish-line.com]

Sent: Tuesday, August 02, 2011 6:49 PM
To: : Colin Andersen; Michael Lyle
Subject: NTP and Samsung - Do Not Share

Just got a call from PO checking in and thanking OPA for burning midnight oil to get all this
stuff done. He said their photocopier is under heavy stress with all the documents getting
ready for tomorrow.

I took the opportunity to raise TCE arbitration, and mentioned the difficulty that we were
going to have entering into arbitration agreement without in some way limiting ratepayer
exposure. Mentioned that I believed discussions were underway broaching the issue with
Finance and that we would need to resolve this issue soon. He was open to the conversation
and was going to check with Finance to see where they stood. He thinks the flow is
arbitration agreement very soon, then sort out Assets of Interest later in the fall. I
mentioned that this ratepayer cap concept involves only Gov and OPA; it does not involve TCE.

Jim Hinds
(416) 524-6949






Crystal Pritchard

From:
Sent:
To:
Cec:

Subject:

Noted. Thank you.
Adele

Adele Hurley [adele@adelehurley.com] .. oxe-
Tuesday, August 02, 2011 7:12 PM

John Zych

Colin Andersen; erchaelcostello@gmali com; Richard Fitzgerald; James Hinds; Ron
Jamieson; Bruce Lourie; Lyn McLeod; pjmon; Amir Shalaby; Michagél Lyle; JoAnne Butler Ktm
Marshall; Andrew Pride; Kristin Jenklns Brett Baker; Nimi Visram

Re: BOARD TELECONFERENCE MEETING WEDNESDAY, AUGUST 3, 2011 4 30 P M
TORONTO TIME

On Tue, Aug 2, 2011 at 3:52 PM, John Zych <John.Zych@powerauthority.on.ca> wrote:-

As agreed to at Monday’s Board meeting, the Board will meet again by telephone tomorrow at 4:30 p.m., Toronto time, with one
agenda item, to further discuss a proposal to submit to arbitration the dispute with TransCanada Energy Inc. arising out of the
cancellation of the Oakville Generating Station.

‘Mr. David Livingston, President & Chief Executive Officer of Infrastructure Ontario, will be in attendance.

We attach the following materials:

s aslide deck;

»  aterm sheet (named “Original”) for a commercial deal whereby TCE would acquire an interest in one of OPG’s coal plants
and convert it to burn natural gas;

e aterm sheet (named “Preferred™) for a commercial deal whereby TCE would acquire an interest in OPG’s Lennox plant and
to expand it and in it provision is also made for subsequent negotiations on a potential joint venture between TCE and OPG on the
conversion of Nanticoke to gas (the “Original” term sheet is being provided for context but it has been superseded by the
“Preferred” term sheet); and,

¢  adraft of an agreement whereby the parties would submit the dispute to arbitration.

The slide deck contains several pages that do not present new material — pages 16 to 35 are meant to jog your memory if needed as to

the history of this matter.

It is hard to estimate the time required for this meeting but we estimate that 90 minutes will be needed.

The call-in details are as follows:



Toll Free: 1-877-320-7617
Board Members®, Executive Team Access Code: 6802847#

John Zych

Corporate Secretary

Ontario Power Authority

Suite 1600

120 Adelaide Street West
Toronto, ON M5H 1Tl
416-969-6055

416-967-7474 Main telephone
416-967-1947 OPA Fax
416-416-324-5488 Personal Fax

John.Zych@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for the named rec1p1ent(s) above and may contain information
that is privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any
dissemination, distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If you have received
this message in error or are not the named recipient(s), please notify the sender immediately and delete this e~mail message.

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination,
distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If you have received this message in error,
or are not the named recipient(s), please notify the sender immediately and delete this e-mail message.




Crystal Pritchard -

From: - Mlchael Lyle

Sent: " Tuesday, August 02, 2011 10 45 PM

To: S - ‘rsebastiano@osler.com

Subject: Fw: BOARD TELECONFERENCE MEETING WEDNESDAY AUGUST 3 2011 4 30 P M.,
TORONTO TIME

Attachments: 1 - TCE Board Presentation 2 Aug 2011 v6.pptx; 2 - Original TS.pdf; 3 - Preferred TS.pdf; 4 -

Draft Arbitration Agreement_FINAL12_10.docx

Sorry. Slipped my mind in what was a very busy day.

From: John Zych

Sent: Tuesday, August 02, 2011 03:52 PM

To: Colin Andersen; 'jmichaelcostello@gmail.com’ <jmichaelcostello@gmail.com>; 'Richard Fitzgerald'
<fitzgerald7@sympatico.ca>; 'James Hinds' <jim hinds@irish-line.com>; 'Adele Hurley' <adele@adelehurley.com>;
'Ron Jamieson' <ferrari@execulink.com>; 'Bruce Lourie’ <blourie@ivey.org>; 'Lyn McLeod' <lynandneil@sympatico.ca>;
‘pjmon’ <pjmon@yorku.ca>

Cc: Amir Shalaby; Michael Lyle; JoAnne Butler; Kim Marshall; Andrew Pride; Kristin Jenkins; Brett Baker; Nimi Visram
Subject: BOARD TELECONFERENCE MEETING - WEDNESDAY, AUGUST 3, 2011 - 4:30 P.M., TORONTO TIME

As agreed to at Monday’s Board meeting, the Board will meet again by telephone tomorrow at 4:30 p.m., Toronto time,
with one agenda item, to further discuss a proposal to submit to arbitration the dispute with TransCanada Energy Inc.
arising out of the cancellation of the Oakville Generating Station.

Mr. David Livingston, President & Chief Executive Officer of Infrastructure Ontario, will be in attendance.
We attach the following materiais:

s aslide deck;

« aterm sheet {(named “Original”) for a commercial deal whereby TCE would acquure an interest in one of OPG's coal
plants and convert it to burn natural gas;

e aterm sheet (named “Preferred”} for a commercial deal whereby TCE would acquire an interest in OPG's Lennox
plant and to expand it and in it provision is also made for subsequent negotiations on a potential joint venture between
TCE and OPG on the conversion of Nanticoke {o gas (the "Original® term sheet is being provided for context but it
has been superseded by the “Preferred” term sheet); and,

» adraft of an agreement whereby the parties would submit the dispute to arbitration.

The slide deck contains several pages that do not present new material — pages 16 to 35 are meant to jog your memary if
needed as to the history of this matter.

It is hard to estimate the time required for this meeting but we estimate that 90 minutes will be needed.

The call-in details are as follows:

Toll Free: 1-877-320-7617
Board Members’, Executive Team Access Code: 6802847#

John Zych

Corporate Secretary

Ontario Power Authority

Suite 1600

120 Adelaide Street West
Toronto, ON M5H 171
416-969-6055

416-967-7474 Main telephone
416-967-1947 OPA Fax
416-416-324-5488 Personal Fax



John.Zych@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for the named recipieni(s) above and may contain
information that is privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended
recipient(s), any dissemination, distribution or copying of this e-mail message or any files transmitted with it is strictly
prohibited. If you have received this message in error or are not the named recipient(s), please notify the sender
immediately and delete this e-mail message.
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Arbitration Agreement with TCE .

Presentation to Board of Directors
Prepared in Contemplation of

~__Litigation: Solicitor/Client Privilege -

August 2, 2010 -



Background:

« TCE served Crown with notice of proceedings against
the Crown in late April and clock started to tick on 60 day
period before TCE could commence litigation against
Government

« Subsequently, TCE advised OPA counsel that they had

three core demands in order to agree to arbitration

» Scope of arbitration limited only to appropriate quantum of
damages '

» Crown and OPA both parties to the arbitration

» No impact on ability of TCE to participate in future OPA
procurement processes

« Of these three, the limitation on scope of arbitration is by
far the most important from TCE’s perspective

2 'ONTARIO

Privileged and Confidential - Prepared in Contemplation of Litigation POWER AUTHORITY '



Background:

+ OPA briefed Government on these issues and attempted
to develop a common approach with Government on
negotiating an arbitration agreement with TCE

e |ssue was elevated in Government and Infrastructure
Ontario (“10”) was asked to take a lead role in
negotiations -

« |O was able to get TCE to agree to hold off on
commencing litigation while discussions were pursued

: ONTARIO”?

Privileged and Confidential — Prepared in Contemplation of Litigation PWERMHQRI“ ' o



Proposed Deal - Key Elements
-

« Commercial Deal between OPG and TCE where TCE
leases Lennox facility and constructs new combined
cycle gas plant on Lennox site under PPA with OEFC
(the issues related to a gas plant at Lennox are
discussed in the Appendix)

* Provision also made for subseqguent negotiations on
potential joint venture between TCE and OPG on
conversion of Nanticoke to gas

 If commercial deal not finalized by September 1, then
matters determined by way of binding arbitration in
accordance with the arbitration agreement

4 | ONTARIO

Privileged and Confidential - Prepared in Contemplation of Litigation POWER AUTHORITY 2



Arbitration Agreement - Key Elements

« TCE, Crown and OPA are parties in arbitration

* Subject of arbitration agreement is focused on quantum
of damages

 OPA and Crown waive defences with respect to:

» Exclusion of liability clauses in contract

» Any possibility that plant would have been unable to be built
because it did not receive all necessary approvals

« TCE releases OPA and Crown from any further claims

* Process for arbitration award to be paid through transfer
of an interest in an asset owned by the Crown or an
agency of the Crown

« No reference to other OPA procurement processes

Privileged and Confidential - Prepared in Contemplation of Litigation POWER AUTHORITY | )



Arbitration Agreement - OPA Key Concerns
-

* What is value proposition for ratepayers? — how strong
are arguments that OPA could have made in litigation
but are precluded from making in arbitration?

« Who éhould pay arbitration award? — ratepayers or
taxpayers?

« The turbines — are there opportunities to obtain
ratepayer value by providing for assignment of turbines
to successful bidder?

: ONTARIO

Privileged and Confidential - Prepared in Contemplation of Litigation POWER AUTHORITY {_2



Arbitration Agreement - OPA Key Concerns - S

 Characterization of October 7 letter — stated that OPA
terminated Oakville contract in this letter -

. Scope of arbitration process — limits on arbitration
process raises concern about ablility to obtain information
from TCE | |

* No acknowledgement may be made of the fact that
-~ matter has gone to arbitration.

« The discovery process is limited.

7 ONTARIO/
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Comparison of Settilement Proposal_s

NRR covers capital costs, financing working capital, returns, fixed monthly payment over fife of

$16,900MW-month $12.509{MWmonm $14,022MW-month Unknown contract. Energy paid on @ deamed dispatch basls, this plant will operate less than 10% of the lima.
Unknown Assumed 7.5% Cost of Equity, | TCE claimed "unleveraged” Unknown TCE can financsftavarage how they want to increase NPV of project  Wea have assumed in second
all equity project. discounl rate of 5.25% proposal what we believe thal thay would use,
20 Years + 20 Years + We beliave thal TCE obtains all their value in the first 20 years. 10 Year Oplion s a "nice to have”
Option for 10-Year 25 Years 25 Years Opllon for 10-Year swoetener. Precedent for 25-year contrack, - Portlands Energy Centra has apticn for additional five
Extansion Extension years on the 20-year teym,
L.TEP Indicates need for peaking genaration In KWCG; naad at least 450 MW of summer peaking
450Mw S0omw 451 MW 450 Mw capaclly, Average of 500 MW provides additional syslem flexibilty and reduces NRR on per MW basls
Lump Su??rPn?Irmanl of Amarlize o:;z?nssyears —no t Amorize ?;Lf:syears —no Unknawn $37MM to be audited by Ministry of Finance for substantiation and reasonablenass
- : Precedent — Portlands Energy Centre, Halton Hills, and NYR Peaking Plant. Paid on a cost recovary
Payment Ir;‘;dgmon to the Paymeant i"Nf'g'"o" 1o the Payment In addition to the NRR Unknown basis, |.e. ng opportunity to charge an additional risk premium on top of acliva costs. TCE eslimate is
$100MM = 20%.
Ouwr CAPEX based on independent raview by our Technical Expert and published information en other
$540mm $400mm $475 mm Unl:g:;gnlwgealzggsfr;n; the similar generation facilities. We have incceased it by $75MM; however, cannot really substantiate
differenca that ILIs $540 mm why. Therafore, wa are still proposing a target cost on CAPEX where increases/decreases are
shared.
—_— TCE has given us limited insights inlo their operating expenses. We have used advice from our
Little Visibility Reasonable Reasonable Unkricwn ‘ tochnical consultant on reasonable OPEX estimates.

Asslistance/Protection from
mitigating Planning Act
approvals risk

Waewould approach
Governmant to provide
Planning Act approvals

exemption,

No governmenl assislance with
parmitting and 2pprovals
combined with a goad faith
obligation to negotiata OGS
compensation and sunk coats if
the K-W Paaking Flant doesn't
preceed because of permitting
issues,

. TCE Is willing to accept
permilling risk provided that it
has a right to (a) tarminate the
Replacement Genlract and (b)
raceive a lump sum payment

for (i) sunk costs and (il
financial value of the OGS

contract, Thiswould apply o

any and all permits, not just
those lssued under the

Planning Act.

In the second counter-proposal the permitling risk is entirely (ransferrad to TCE; however, the promise
of finding compensation of OGS lost profits would continues unlif another oplion is found.

Privileged and Gonfidential - Prepared in Contemplation of Litigation
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Potential Outcomes

» The following graphic sets out several cases for
litigation/arbitration and settlement

« TCFE’s proposal to build the Replacement Project costs
the ratepayer more than our potentially worst case
scenario if the case were to go to litigation

« The cost of the OPA’s Second Counter-Proposal is close
to the worst case if the case were to go to litigation

9 ONTARIO
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Financial Value of Potential Outcomes
e

Litigation-- Intermediate Case _

Litigation - Best Case

TCE Proposal m OGS Sunk
OPA Counter-Proposal W OGS Profits
m Capital
2nd Counter-Proposal Expenditure
; uTurbines
Competitive Tender - Worst Case 7
m Litigation

Competitive Tender - Intermediate
Case

Competitive Tender - Best Case

$0 $2.00 $4'00 $600 $800 $1,000

Cost to the Ontario Ratepayer ($millions)

ONTARIO
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Appendix — System Planning and
Status of Lennox GS

] " ONTARIOfS.
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OPG/TCE Potential Deal - System Planning
Considerations ,

s
» Continued operation of the current Lennox station at

current contracted terms is valuable to the system and
as such is part of the LTEP and IPSP.

« The Transmission system can accommodate adding
capacity on the Lennox site . Fuller assessment to be
developed once details are better known.

« The System will need capacity that has operating
flexibility: Low minimum loading, high ramp rates, and
frequent cycling capability. Any new addition should be

specified accordingly.

12 ONTARIO
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OPG/TCE Potential Deal - System Planning

considerations (continued) S

» ltis too early to commit to adding large capacity at -this;- |
time. LTEP/IPSP recommended waiting to at least 2012
to reassess needs. Weak demand could make additions
surplus for some time | |

~« |tis higher value to the system to add capacity in
Cambridge. The alternative is 20 Km of 230 KV
transmission from either Guelph or Kitchener _
. Adding new capacity will delay and reduce the need for
conversion of Nanticoke/ Lambton to natural gas.

* On Conversion of coal to gas : the only firm reqwrement |
at this time is for Thunder bay to be converted. |

13 ON ARIO
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Current Status of Lennox Contract and

Negoﬁaﬁons

Directive for OPA to enter into negotiations with OPG was |ssued on January
6, 2010

Current Contract
— OPA essentially converted IESO RMR contract to OPA Contract for Lennox

— Lennox provides a cost to Ontario electricity customers with a reasonable balancing
of risk and reward including incentives for optimizing the facility operation

— Contract was effective on the expiry of the most recent IESO RMR contract (October
1, 2009) and expired on December 31, 2010

— OPA renewed the contract with minor modlflcataons in January 2011 (effective until
December 31, 2011)

OPG would like a longer term contract (3 to 10 years) with OPA that provides
for capital projects including a CHP facility

Based on the relatively low cost of extremely flexible capacity associated with
Lennox, the OPA has been working with OPG to re-negotiate a new longer
term agreement for Lennox and would be willing to provide compensation for
capital projects but is doubtful about the CHP facility

The re-negotiated contract is envisaged to be complete by November of 2011

"ONTARIO,
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Southwest Greater Toronto Area (SW GTA) Supply
-

* Need for generation identified in OPA’s proposed
Integrated Power System Plan (IPSP) submitted to OEB
in August 2007 _

« GTA has experienced robust growth and generation in
the area continues to be significantly less than the GTA
load S

« Hasresulted in heavy.reliance on the Transmission
System and the ability of existing infrastructure to service
this area -

. Expected to fall short by 201 5 or sooner

o ONTARIO
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Southwest Greater Toronto Area (SW GTA)Supply

» In addition to aggressive conservation efforts the OPA
has identified the need for new electricity generation in
this area | |

* New electricity generation will:
— Support coal-fired generation replacement by 2014
— Provide system supply adequacy

— Address reliability issues such as local supply and voltage
support |
— Defer Transmission needs in the Western GTA

L  ONTARIO
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OPA Procurement Process - Ministry' Directive
-

. Mlnrstry of Energy |ssued Drrectrve to OPA in'August
2008 to:
— Competitively procure
—. Combined-cycle, natural gas-frred electrrcrty generatron
facrlrty o ok
— Rated capacity up to ~85O MW
— In-service date not later than December 31, 2013

— Connected to the 230 kV Transmission System corridor
‘between the Oakville Transformer Station in Oakville to the
‘Manby Transformer Station in Etobicoke

— Not to be located at the former Lakevrew Generatrng
Statlon site in Mississauga -

e ONTARIO
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OPA Procurement Process - RFQ & RFP

1. Request for Qualifications
— Released October 2008
— 9 Qualification Submissions were received
— Short-list of 4 Qualified Applicants representing 7

proposed projects resulted

2. Request for Proposals

—

Released February 2009
4 Proposals from 4 Proponents were received

Proposals evaluated on Completeness; Mandatory
Requirements; Rated Criteria and Economic Bid

F’roject'with lowest Adjustéd Evaluated Cost select_e,__d_- o

19 ONTARIO g
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Procurement Process - Contract
O

« SW GTA Contract based on Clean Energy Supply (CES)
Contract |
— 20 year term
= Contract~for—D|fferences based on Deemed Dispatch logic:
. Generator guaranteed Net Revenue Requirement (NRR)
. ‘Market Revenues < NRR Payment from OPA
. Market Revenues > NRR Payment from Generator

. TransCanada Energy Ltd. (“TCE”) was the successful |
proponent in the RFP and was awarded SW GTA CES
- Contract on October 2009

20 ONTARIO
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Opposition to Gas-Fired Generation
* Procurement process fraught with local opposition

» Town of Oakville passed several by-laws:

— Interim control of power generation facilities on certain Iands in
the Town of Oakville (2009-065) |

— Town of Oakville Official Plan Livable Oakville (2009 112)
— Health Protection and Air Quality By-law (2010-035)

— Amendment to the Official Plan of the Oakville Planning Area
(Power Generation Facilities) (2010-151)

~ Amend the Comprehensive Zoning By-law 1984-63 to make
modifications for power generation facilities (2010-152)

— Amend the North Oakville Zoning By-law 2009-189 to make
modifications for power generation facilities (2010-153)

21 ONTARIO
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Opposition to Gas-Fired Generation
|

* Town of Oakville rejected TCE’s:
— Site plan application
— Application for minor variances

» Mississauga Mayor Hazel McCallion publically opposed
project

 Liberal MPP Kevin Flynn publically opposed project

» CACA (Citizens For Clean Air) is a non-profit Oakville
organization opposed to locating power plants close to

homes and schools. Frank Clegg is the Chairman and
Director and former President of Microsoft Canada

22 ONTARIO
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Government Cancellation

"

* October 7, 2010 Energy Minister Brad Duguid, along
with Oakville Liberal MPP Kevin Flynn, announced the
Oakyville power plant was not moving forward

« OPA provided TCE with letter, dated 7 October 2010,
that stated “The OPA will not proceed with the Confract.
As a result of this, the OPA acknowledges that you are
entitled to your reasonable damages from the OPA,
including the anticipated financial value of the Contract.”

« OPA Contract contains an Exclusion of Consequential
Damages clause (including loss of profits)

29 ONTARIO
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Termination Negotiations
|

« Subsequent to the announcement of the cancellation of
the Oakville GS project the OPA and TCE entered into
negotiation to terminate the contract on mutually
acceptable terms.

» These discussions began in October 2010 and continued
until April 2011.

e All these discussions we on a confidential and without
prejudice basis.

& ONTARIO
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TCE Initial Concerns

TCE identified 3 immediate concerns:

1.

Securities regulations requires TCE to report a write-

down on the project if out-of-pocket costs not resolved by
year-end (~$37 MM)

Handling of Mitsubishi (MPS Canada, Inc. ) gas turblne
order ($210 MM)

Financial value of OGS

2 ONTARIO
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Confidentiality Agreement

e e
 All OPA and TCE discussions related to the termination

of the contract have occurred on a “without prejudice”
basis. |

« Oct. 8" OPA and TCE entered into Confidentiality
- Agreement to ensure certain communications remain
confidential, without prejudice and subject to settlement
privilege.

» This agreement has a term of five years.

2 ONTARIO ”
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MOU

TCE’s Treasury Department needed documentation from
the OPA stating there was a replacement project to
which the OGS'’s out-of-pocket costs could be applied to
avoid having to write them off at year-end

MOU executed December 21, 2010:

— Potential Project site identified for Cambridgé

— Potential Project will utilize the gas turbines sourced for |
OGS |

— OPA & TCE agree to work together in good faith to
negotiate a Definitive Agreement for the Potential PI’OjeCt

— Potential Project to be gas-fired peaking generatlon plant )
— Expired June 30, 2011 .
2 'ONTARIO/
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Replacement Project

It was determined that the replacement project would be a
gas-fired peaking generation (i.e. simple cycle) plant with a
contract capacity of 400 - 450 MW

TCE owns a site in Cambridge (Eagle St.) but close to
schools and residential areas

TCE identified the Boxwood Industrial Park in Cambridge as
its preferred site

TCE has had preliminary discussions with the City of
Cambridge and they seem to be a willing host

C4CA has commenced a letter writing campaign against the
replacement project |

The 2 Mitsubishi M501GAC gas turbines purchased for

OGS will be repurposed for the replacement project
28 JNTARIO
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Replacement Project Negotiations

* Negotiations focused on the following issues: -
— Capital costs of Replacement Project
— Financial value of OGS

— Disposition of Mitsubishi gas turbines |

— Proper allocation of project risk, i.e., who bears the
approvals and permitting risk for the Replacement Project.

+ The negotiations were premised on the financial value of
OGS being “built” into the return that TCE would get from
the Replacement Project. |

29 | ONTARIO
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OPA Anaiysis
N

* OPA undertook a detailed analysis of the Replacement
- Project.

« Third party technical and financial consultants were hired
to support this effort.

 The OPA believes that TCE's projected capital
expenditure for the Replacement Project is far too high.

« TCE estimated that the CAPEX was on the order of $540
million. Our estimate is $375 million.

0 ~ ONTARIO
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Fundamental Disagreement - Value of oGS

. TCE has claimed that the financial value of the OGS
contract is $500 million.

» TCE presented a project pro forma for the OGS bid into
the SWGTA RFP.

« The model shows a NPV of after-tax cash flows of $503
million.

|t also shows a discount rate of 5.25% for discounting
the cash flows — TCE’s purported unlevered cost.of .

equit
| y ONTAI!IO
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| Residual Value of the OGS
O

l » The $503 million NPV is calculated over the thirty year
life of the project, whereas the contract has a 20-year
term.

ﬂl

» Cash flows over the term of the contract amount to $262
million. Almost half of the claimed value of OGS comes
from a very speculative residual value.

~+ TCE maintains that the residual value of the OGS after
the expiry of the term was high because it would get a
replacement contract. We disagree with this assertion.

" ONTARIO”?
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TCE Current Position on OGS Financial Value

« In February 2011 TCE revised its initial position on the
residual value of the OGS.

|t stated that the residual cash flows ought to be
discounted at 8%, which would yield a OGS NPV of
$385 million and not the earlier claimed $503 million.

« Our independent expert believed that the NPV of OGS
could be on the order of $100 million. Given the
problems in developing OGS the value is likely much
lower.
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Crystal Pritchard

From: James Hinds [jim_hinds@irish-line.com]
Sent: Wednesday, August 03, 2011 7:38 AM
To: ' Michael Lyle; Amir Shalaby; JoAnne Butler
Cc: Colin Andersen

Subject: Confidential - TCE and Lennox

Folks,

As I am plowing through the slide deck, I was struck by the two statements on Slide 9, namely
that Replacement Projects might cost the ratepayer more than our worst case scenario in the
event that it were to go to litigation.

Mathematically true, but not the full story and not an accurate reading of where we find
ourselves right now.

If it were to go to litigation and if the ratepayer is assumed to bear the full burden of the
outcome, the ratepayer gets no electrons. If a Replacement Project is done, the ratepayer
gets electrons. We should be biased towards some form of Replacement Project.

When we were in negotiations with TCE about a KW peaker, we tried to establish parameters
whereby we could accommodate TCE's costs on the cancelled 945MW Oakville combined cycle plant
within the envelope of a 506MW peaker. Slides 8 and 180, previously seen by the Board. We
established an "out edge" of this envelope in respect of a peaker; this was not acceptable to
TCE.

When IO took over negotiations, they changed the envelope to Lennox, an antiquated 2,180MW
baseload dual fuel plant and Nantikoke, a 4,400MW coal-to-gas conversion opportunity. On the
face of it, it makes more sense that TCE's demands can be accommodated by folding in the

business proposition of a 945MW combined cycle plant into either of these alternative sites.

The question isn't just "cost to the ratepayer" - it is "value to the ratepayer”.

Let's focus on lLennox. Since 2806, Lennox has been running on a yearly contract which
presently costs the ratepayer $116MM per year. And for what? What is its capacity
utilization? The only time I've seen it running recently was once during the heat spell this
past July. It is my understanding that OPG has written the plant off to zero and has filed
notice to close it; the only reason it is still running is the must-run contract. Absent the
TCE discussion, we were wanting to extend the contract on Lennox for three to ten years. What
is the NPV of that contract extension - $306MM to $966MM by a quick calculation. What value
does running Lennox this way create for the ratepayer?

If the proposed Lennox rebuild eliminates some or all of those costs currently borne by the
ratepayer, isn't that a source of ratepayer value?

My point is that the real question here is this: what is the value for ratepayer of Lennox as
presently run and Lennox reconfigured with the Oakville turbines? Costs to the ratepayer
under the latter will probably be higher, but the question is the value to the ratepayer. We
need to have a more practical and financially articulate position before we engage in this
discussion this afternoon.

Jim Hinds
(416) 524-6949






IN THE MATTER OF AN ARBITRATION

BETWEEN:

TRANSCANADA ENERGY LTD.

Claimant
-and -

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO and the ONTARIO
POWER AUTHORITY

Respondents

ARBITRATION AGREEMENT

WHEREAS the Ontario Power Authority (the “OPA”) and the Claimant
TransCanada Energy Lid. (“TCE” or the “Claimant”) entered into the Southwest
GTA Clean Energy Supply Contract dated as of October 9, 2009 (the “CES
Contract”) for the construction of a 900 megawatt gas fired generating station in
Oakville Ontario (the “OGS”);

AND WHEREAS by letter dated October 7, 2010 the OPA terminated the
CES Contract and acknowledged that TCE was entitled to its reasonable damages,
including the anticipated financial value of the CES Contract;

AND WHEREAS the Respondents have agreed to pay TCE its reasonable
damages arising from the termination of the CES Contract, including the anticipated .
financial value of the CES Contract;

AND WHEREAS the Claimant and the Respondents wish to submit the issue
of the assessment of the reasonable damages suffered by TCE to arbitration in the
event they are unable to settle that amount as between themselves;

AND WHEREAS on April 27, 2011, the Claimant provided written notice to
Her Majesty the Queen in Right of Ontario (the “Province of Ontario”), under
section 7 of the Proceedings Agaisnt the Crown Act, R.S.0., 1990, c. P. 27 (“PACA”), of
its intent to commence an action against the Province of Ontario to recover the
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damages the Claimant suffered because of the termination of the CES Contract (the
“Claim”);

AND WHEREAS the Parties have agreed that the Claimant’s damages under
the Claim will not be limited by: (a) any limitation on or reduction of the amount of
damages which might otherwise be awarded as a result of sections 10.5 or 14.1 of the
CES Contract; or (b) any limitation on or reduction of the amount of damages which
might otherwise be awarded as a result of any possibility or probability that TCE
may have been unable to obtain any or all government or regulatory approvals
required to construct and operate its generation facility as contemplated in and in
accordance with the CES Contract;

AND WHEREAS the Parties have agreed that the Respondents will not raise
as a defence the Force Majeure Notices filed by the Claimant with the OPA
including those issued after the Town of Oakville rejected the Claimant’s site plan
approval for the Oakville Generating Station and subsequently the rejection of its
application for minor variance by the Committee of Adjustment for the Town of
Oakville;

AND WHEREAS the Parties have agreed to resolve the issue of the quantum
of damages the Claimant is entitled to as a result of the termination of the CES
Contract by way of binding arbitration in accordance with The Arbitration Act, 1991,
S.0.1991, ¢.17 (the “Act”);

AND WHEREAS the Parties have agreed that all steps taken pursuant to the
binding arbitration will be kept confidential and secure and will not form part of the
public record;

NOW THEREFORE, in consideration of good and valuable consideration, the
receipt and sufficiency of which is hereby acknowledged, the Parties agree as
follows:

ARTICLE1
APPLICATION OF THE ACT

Section 1.1 Recitals

The recitals herein are true and correct.



Section 1.2 . Act

The provisions of the Act shall apply to this Arbitration Agreement except as varied
or excluded by this Agreement, or other written agreement of the Parties.

ARTICLE 2

Section 2.1 Consideration |
In consideration of the Parties each agreeing to pursue the resolution of this
matter by way of binding arbitration in accordance with the Act, and on the
understanding that the referral to the arbitration and the satisfaction of any Final
Award (as defined) is a settlement of the Claimant’s claim that is the subject matter
of its April 27, 2011 Notice, pursuant to section 22 (c) of the PACA, the Parties agree:

a the Claim against the Province of Ontario and the OPA will not be
g
pursued in the Courts; and

(b)  contemporaneous with the satisfaction by the Province of Ontario of
any Final Award in favour of TCE, TCE will provide a release to the
OPA and the Province of Ontario in the form of Schedule “B” attached
hereto.

ARTICLE 3
ARBITRATOR

Section 3.1

The Arbitration shall be conducted in Toronto, Ontario by an arbitrator mutually
agreed upon by the Parties or chosen by such individual as the Parties may agree
(the “Arbitrator”).

ARTICLE 4
JURISDICTION OF ARBITRATOR

Section 4.1 Final Decision and Award
The decision and award of the Arbitrator shall be final and binding on the

Parties, subject to the right to appeal questions of law to the Ontario Superior Court
of Justice as provided in section 45(2) of the Act.

Section 4.2 The Disputes

The Arbitrator shall fully and finally determine the amount of the reasonable
damages to which the Claimant is entitled as a result of the termination of the CES
Contract, including the anticipated financial value of the CES Contract.
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Section 4.3 Waiver of Defences

(a) The Respondents agree that they are liable to pay TCE iis reasonable
damages arising from the termination of the CES Contract, including the anticipated
financial value of the CES Contract. '

(b)  The Respondents acknowledge and agree that in the determination of
the reasonable damages which TCE is to be awarded there shall be no reduction of
those damages by reason of either:

(i) limitation on or reduction of the amount of damages which might
otherwise be awarded as a result of sections 10.5 or 14.1 of the CES
Contract; or

#) any limitation on or reduction of the amount of damages which
y &

might otherwise be awarded as a result of any possibility or

probability that TCE may have been unable to obtain any or all

government or regulatory approvals required to construct and operate

its generation facility as contemplated in and in accordance with the

CES Contract.

(c)  For greater certainty, the amount of the reasonable damages to which
the Claimant is entitled will be based upon the following agreed facts:

(i) that if the CES Contract had not been terminated then TCE would
have fulfilled the CES Contract and the generation facility which was
contemplated by it would have been built and would have operated;
and

(ii) the reasonable damages including the anticipated financial value of
the CES Contract is understood to include the following components:

(a) the net profit to be earned by TCE over the 20 year life of the
CES Contract; and

(b) the costs incurred by TCE in connection with either the
performance or termination of the CES Contract to the extent
that these costs have not been recovered in item (a); and

(c) each Party reserves its rights to argue whether the
Respondents are liable to compensate the Claimant for the
terminal value of the OGS, if any, where terminal value is
understood to mean the economic value of the OGS that may be
realized by Claimant in the period after the expiration of the



twenty year term of the OGS Contract for its remaining useful
life. :

Section 4.4 Arbifrator ]-ur'isdiction
Without limiting the jurisdiction of the Arbitrator at law, the submission to
arbitration hereunder shall confer on the Arbitrator the jurisdiction to:

(a) determine any question as to the Arbitrator’s jurisdiction including
any objections with respect to the existence, scope or validity of this
Agreement; : '

(b)  determine all issues in respect of the procedure or evidentiary matters
governing the Arbitration, in accordance with this Agreement and the
Act, and make such orders or directions as may be required in respect
of such issues;

(c) determine any question of law arising in the Arbitration;

(d) receive and take into account such written or oral evidence tendered
by the Parties as the Arbitrator determines is relevant and admissible;

()  make one or more interlocutory or interim ordexs;

(f)  include, as part of any award, the payment of interest from the
appropriate date as determined by the Arbifrator; and

(g) proceed in the Arbitration and make any interlocutory or interim
Award(s), as deemed necessary during the course of the hearing of the
Arbitration, and the Final Award (defined below)

Section4.5 Costs

The Parties agree that the Arbitrator has the jurisdiction to award costs to any
of the Parties, and that the Arbitrator will make a determination with respect to any
Party’s entitlement to costs by analogy to the Ontario Rules of Civil Procedure, R.R.O.
1990, Reg 194 ( the “Rules”) and with regard to the relevant case law, after hearing
submissions from the Parties with respect to costs following the Final Award, or an
interim or interlocutory order or award in relation to any interim or interlocutory
motion. The Arbitrator’s accounts shall be borne equally by the Parties, together
with all other ancillary, administrative and technical expenses that may be incurred
during the course of the Arbitration, including but not limited to costs for court .
reporter(s), transcripts, facilities and staffing (the “Expenses”), but the Arbitrator’s
accounts and the Expenses shall be ultimately determined with reference to the



Rules and the case law, at the same time that other issues with respect to costs are
determined following the Final Award.

Section 4.6 Timetable

Any deadlines contained in this Agreement may be extended by mutual
agreement of the Parties or order of the Arbitrator, and the Arbitrator shall be
advised of any changes to any deadlines.

ARTICLE 5
SUBMISSION OF WRITTEN STATEMENTS

Section 5.1  Statement of Claim
The Claimant shall deliver a Statement of Claim on or before October 6, 2012

Section 5.2 Defence

The Respondents shall each deliver a Statement of Defence within 30 days
following the delivery of the Statement of Claim.

Section 5.3 Reply

The Claimant shall deliver a Reply within 30 days following the delivery of
the Statements of Defence.

ARTICLE 6
CONDUCT OF THE ARBITRATION

Section 6.1 Documentary Discovery

The Parties will meet and confer with respect to documentary production
within 30 days following the last date by which a Reply is to be delivered. At the
meeting with respect to documentary production, counsel for the Parties will discuss
and attempt to agree on the format of the documents to be delivered.

The scope of documentary production is to be determined by the Parties
when they meet and confer. For greater clarity, the scope of documentary
production is not as broad as that contemplated by the Rules. Rather, the Parties are
required to disclose the documentation that they intend to or may rely on at the
arbitration, as well as documents which fall into the categories (relevant to the issues

in dispute) identified by opposing counsel at the meet and confer meeting or as may -

arise out of the examinations for discovery.

In preparation of witnesses for discovery and in connection with
documentary production the Parties will use all relevant powers to ensure that all
documents in their power, possession or control are produced in the Arbitration.




H
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When they meet and confer, the Parties shall determine a date by which each
shall deliver to the other a list identifying any and- all records and documents,
whether written, electronic or otherwise, being produced for the purpose of this
Arbitration, and by which each shall deliver the documents in the format agreed to

- by the Parties. :In the event that the Parties can’t come to agreement on these dates
they will refer the decision back to the Arbitrator.

Section 6.2 Evidence by Witness Affidavits

On a date to be determined by the Parties when they meet and confer, the
Parties shall deliver to each other sworn affidavits of each of their witnesses.

On a date to be determined by the Parties when they meet and confer, the
Parties shall deliver to each other responding sworn affidavits from their witnesses.

Section 6.3 Cross Examinations on Affidavits

The Parties agree that cross examinations of the affiants will take place on a
date to be agreed, with each Party limited to one day of cross examination per
witness, or such other time as may be agreed between the Parties upon review of the
affidavits or may be ordered by the Arbitrator.

Within 30 days following cross examinations, the Parties will come to an
agreement on hearing procedure with respect to calling viva voce evidence, or will
attend before the Arbitrator to determine such procedure (the “Hearing Procedure”).

Section 6.4 Expert Reports

The Parties agree that experts shall meet prior to the preparation of expert
reports to confer and, if possible, agree and settle the assumptions and facts to be
used in the expert reports.

The Parties agree on the following timetable for delivery of expert reports:

(a)  expert reports of each Party shall be delivered within 45 days after
completion of cross examinations.

(b)  responding (reply) expert reports of each Party shall be exchanged
within 30 days of the exchange of expert reports.

(¢)  all expert reports delivered and filed in the Arbitration shall include
and attach a copy of the expert’s Curriculum Vitae and a declaration of
independence. '

Section 6.5 Arbitration Hearing

The Arbitration Hearing shall take place in Toronto on dates to be agreed by
the Parties. The Arbitration Hearing shall be conducted in an expeditious manner



and in accordance with the Hearing Procedure. A court reporter will be present at
each day of the Arbitration-Hearing and the court reporter will provide the Parties
with real-time transcription of the day’s evidence, and the court reporter will also
provide the Parties with copies of daily transcripts of each day’s evidence. The costs
of the court reporter will be divided between the Parties during the course of the
Arbitration and it will form part of the costs of the Arbitration, which will ultimately
be decided with reference to Section 4.5 above.

Section 6.6 Witness Statements

The Parties will attempt to reach agreement with regard to whether the
evidence-in-chief of witnesses will be provided by way of Affidavit rather than oral
testimony. If the evidence of a witness is to be provided by way of Affidavit, the
witness will nevertheless, if requested, be available at the hearing for cross-
examination.

Each witness who gives oral testimony at the Arbitration Hearing will do so
under oath or affirmation.

Section 6.7 Examinations and Oral Submissions

Unless otherwise agreed, each Party may examine-in-chief and re-examine its
own witnesses and cross-examine the other Party’s witnesses at the Arbitration
Hearing. The Parties shall agree upon, failing which the Arbitrator shall impose,
time limits upon both examination-in-chief and cross examination of witnesses.
Each Party shall be entitled to present oral submissions at the Arbitration Hearing,

Section 6.8 Applicable Law

The Arbitrator shall apply the substantive law applicable in the Province of
Ontario. The Arbitrator shall apply the procedural rules set out in this Arbitration
agreement and the Act and by analogy to the Rules, to the extent that procedures are
not dealt with in this Arbitration Agreement or in the Act.

Section 6.9

Subject to the terms of this Arbitration Agreement, the Arbitrator may
conduct the Arbitration Hearing in such manner as he/she considers appropriate,
provided that the Parties are treated with equality, and that at any stage of the
proceedings each Party is given full opportunity to present its case.

Section 6.10

Each Party may be represented by legal counsel at any and all meetings or
hearings in the Arbitration. Each person who attends the Arbitration Hearing is
deemed to have agreed to abide by the provisions of Article 7 of this Arbitration
Agreement with respect to confidentiality. Any person who attends on any date




upon which the Arbitration Hearing is conducted shall, prior to attending, execute a
confidentiality agreement in the form attached hereto as Schedule “A”. "

" ARTICLE7.
AWARD

Section 7.1 Decision(s) Timeline

Any interlocutory or interim award(s) shall be given in writing at Toronto,
with reasons and shall be rendered within forty five (45) days of the conclusion of
~ the relevant motion.

The Arbitrator shall provide the Parties with his/her decision in writing at
Toronto, with reasons, within six (6) months from the delivery of the communication
of the final submissions from the parties (the “Final Award”). The Arbitrator shall
sign and date the Final Award.

Within fifteen (15) days after receipt of the Final Award, any Party, with
notice to the other Parties, may request the Arbitrator to interpret the Final Award;
correct any clerical, typographical or computation errors, or any errors of a similar
“nature in the Final Award; or clarify or supplement the Final Award with respect to
claims which were presented in the Arbitration but which were not determined in
‘the Final Award. The Arbitrator shall make any interpretation, correction or
supplementary award requested by either Party that he/she deems justified within
fifteen (15) days after receipt of such request. All interpretations, corrections, and
supplementary awards shall be in writing, and the provisions of this Article shall
apply to them.

Secﬁon 7.2

Subject to the right of appeal in Section 4.1 above, the Final Award shall be
final and binding on the Parties, and the Parties undertake to carry out the Final
Award without delay. If an interpretation, correction or additional award is
requested by a Party, or a correction or additional award is made by the Arbitrator
on his/her own initjative as provided under this Article, the Award shall be final
and binding on the Parties when such interpretation, correction or additional award
is made by the Arbitrator or upon the expiration of the time periods provided under
this Article for such interpretation, correction or additional award to be made,
whichever is earlier. The Final Award shall be enforceable in accordance with its
terms, and judgment upon the Final Award entered by any court of competent
jurisdiction that possesses jurisdiction over the Party against whom the Final Award
is being enforced.



Section 7.3

The Parties agree that it is in their mutual interests that a Final Award [or an
interim final award] in favour of the Claimant be satisfied in a manner that furthers
both the energy interests of the Province of Ontario and the interests of TCE .
Therefore, subject to the foregoing and the following terms and conditions, a Final
Award [or an interim final award] in favour of the Claimant may be satisfied by way
of the transfer to the Claimant of an asset that has an equivalent value to TCE, after
due consideration for the tax implications of the transaction, equal to the Final
Award [or interim final award] (the “Equivalent Value™).

(8)  Upon the request of the Respondent Her Majesty the Queen in Right of

: Ontario to satisfy the Final Award or interim final award against either
of the Respondents by the transfer of an asset of Equivalent Value, TCE
shall within ten (10) business days submit a list of assets of interest (the
“ Assets of Interest”) to the Respondent for consideration. Such list to
consist of assets owned by the Province of Ontario, the OPA or an
agency of the Province of Ontario and at a minimum to include assets
in which TCE has an equity interest or that has been subject to prior
discussion amoungst the Parties. Assets which will provide partial
Equivalent Value may be considered. The Assets of Interest shall be
assets owned by the Respondent or by entities under the direction or
control of the Respondent.

(b)  If an asset of interest is mutually agreed as being a suitable asset for
transfer to TCE, and the asset is not one in which TCE (or a wholly
owned affiliate) owns an equity. interest in at that time, then TCE shall
be permitted a reasonable and customary period of time for an asset
purchase transaction of this type in order to conduct due diligence and
to confirm its continued interest in the asset transfer. If TCE remains
interested in acquiring the asset after having completed its due
diligence then the Parties shall use commercially reasonable efforts to
attempt to agree on the value of the asset to TCE.

(¢)  If an asset of interest is mutually agreed as being a suitable asset for an
equivalent exchange and is an asset in which TCE (or a wholly owned
affiliate) owns an equity interest at that time, then the Parties shall use
commercially reasonable efforts to attempt to agree on the value of the
asset to TCE.

(d) In respect of any proposed asset transfer under subsection (b) or (c)
above TCE acting reasonably must be satisfied that:

D) the transfer will be in compliance with all relevant covenants
relating to the asset and in compliance with all applicable laws;



-+ (ii) - all necessary corisents, permits and authorizations are available
- to transfer the asset to TCE and for TCE to own and operate the
-asset;

—_

(iify there are no restrlchons on TCE's ablhty to develop, operate,
sell or otherwise dispose of the asset; and

(iv) TCE does not become liable for any pre-closing liabilities
relating to the asset.

()  If the Parties have agreed to the transfer and if the value of the asset to
TCE is agreed, then the Parties will use commercially reasonable
efforts to negotiate and settle the form of such definitive documents as
may be required to give full effect to such asset transfer. Such
documents are to be in conventional form for the type of asset to be
transferred and will contain conventional representations, warranties,
covenants, conditions, and indemnities for an asset transfer between
arm’s length commercial parties.

(h)  If more than ninety (90) days have elapsed after the Final Award [or an
interim final award] of the Arbifrator, and the Parties have not agreed
on the terms of the asset transfer or settled the form of the definitive
documents for transfer, then TCE shall be permitted to issue 2 demand
letter to the Respondents demanding immediate payment of the Final
Award [or interim final award] in cash and such payment shall be
made within three (3) days of receipt of such demand letter.

Section 7.4 Release

Contemporaneous with compliance by the Respondents with the terms of the
Final Award and in consideration therefore, TCE shall deliver a Release in favour of
each of the Respondents in the form attached hereto as Schedule “B”.

ARTICLE 8
CONFIDENTIALITY

Section 8.1

Except as may be otherwise required by law, all information disclosed in the
Arbitration shall be treated by all Parties, including their respective officers and
directors, and by the Arbitrator, as confidential and shall be used solely for the
purposes of the Arbitration and not for any other or improper purpose. The Parties
agree further that for the purposes of this Arbitration, they shall abide by and be
bound by the “deemed undertaking” rule as stipulated in Rule 30.1 of the-Rules.



For greater certainty, the Arbitrator and the Parties, including their respective
officers and directors, employees, agents, servants, administrators, successors,
shareholders, members, subsidiaries, affiliates, insurers, assigns and related parties
from time to time agree that they shall not disclose or reveal any information
disclosed in the Arbitration to any other person, except legal, or financial advisors,
or experts or consultants retained by a party for the purpose of this arbitration, or as
required by law including, for. example, the Claimant’s obligation to make
disclosures under applicable securities law. The Parties also agree that they will use
best efforts to ensure that they have effective procedures in place to ensure that
information disclosed in the Arbitration is not disclosed or revealed contrary to the
provisions of this Article. Each Party agrees to be responsible for any breach by its
officers, directors, professional advisors, experts or consultants of the terms and
conditions of this Article.

ARTICLE 9
MISCELLANEOUS

Section 9.1 Amendment

This Arbitration Agreement may be amended, modified or supplemented
only by a written agreement signed by the Parties.

Section 9.2 Governing Law

This Arbitration Agreement shall be governed by, interpreted and enforced in
accordance with the laws of the Province of Ontario.

Section 9.3 Binding the Crown

The Respondent Her Majesty the Queen in Right of Ontario, shall be bound
by this agreement. '

Section 9.4 Extended Meanings

In this Agreement words importing the singular number include the plural
and vice versa, words importing any gender include all genders and words
importing persons include individuals, corporations, limited and unlimited liability
companies, general and limited partnerships, associations, trusts, unincorporated
organizations, joint ventures and governmental authorities. The terms “include”,
“includes” and “including” are not limiting and shall be deemed to be followed by
the phrase “without limitation”. -

Section 9.5 Statutory References

In this Agreement, unless something in the subject matter or context is
inconsistent therewith or unless otherwise herein provided, a reference to any
statute is to that statute as now enacted or as the same may from time to time be
amended, re-enacted or replaced and includes any regulation made thereunder.




Section 9.6 _

This Agreement may be executed in any number of counterparts, each of
which will be deemed to be an original and all of which taken together will be
deemed to constitute one and the same instrument.

Counterparts

Section 9.7 Electronic Execution

Delivery of an executed signature page to this Agreement by any party by
electronic transmission will be as effective as delivery of a manually executed copy
of the Agreement by such party.

Section 9.8 Counsel

The Parties acknowledge and agree that the following shall be the counsel of
record for this Arbitration.

Counsel for the Claimant,
TransCanada Energy Ltd.

Counsel for the Respondent,

Her Majesty The Queen in Right of
Ontario

Thornton Grout Finnigan LLP

3200 - 100 Wellington Street West
CP Tower, TD Centre
Toronto, ON M5K 1K7

Michael E. Barrack
Tel:  (416) 304-1616
Email: mbarrack@tgf.ca

John 1. Finnigan

Tel: (416) 304-1616
Fax: (416) 304-1313
Fmail: jfinnigan@tgf.ca

Counsel for the Respondent,
The Ontario Power Authority

Oslers, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, ON M5X 1B8

Paul A. Ivanoff
Tel: (416) 862-4223

Ministry of the Attorney General
Crown Law Office -Civil
McMurtry - Scott Building

720 Bay Street, 11th

Toronto, ON

M7A 259

John Kelly
Tel: (416) 601-7887
Email: john.kelly@ontario.ca

Eunice Machado

Tel: (416)601-7562

Fax: (416)868-0673

Email: eunice.machado@ontario.ca



Fax: (416) 862-6666
Email: pivanoff@osler.com

Section 9.9 Notices

All documents, records, notices and communications relating to the
Arbitration shall be served on the Parties’ counsel of record.

DATED this day of , 2011.

TRANSCANADA ENERGY LTD.

By:
Title

TRANSCANADA ENERGY LTD.

By
Title

HER MAJESTY THE QUEEN IN RIGHT OF
ONTARIO

By:  Signatory to. be determined. in
consultation with MAG
Title

ONTARIO POWER AUTHORITY

Title






SCHEDULE “A”

CONFIDENTIALITY AGREEMENT

IN THE MATTER OF the Arbitration Act, 1991, S.0.1991, ¢. 17;

AND IN THE MATTER OF an arbitration between
TRANSCANADA ENERGY LTD. and HER MAJESTY THE QUEEN
IN RIGHT OF ONTARIO and the ONTARIO POWER AUTHORITY

BETWEEN:
TRANSCANADA ENERGY LTD.

Claimant

-and-

HER MA]ESTY THE QUEEN IN

RIGHT OF ONTARIO and the ONTARIO POWER AUTHORITY

Respondents

-and-

| (ll .!J)
CONFIDENTIALITY AGREEMENT

WHEREAS, in conmection with this Arbitration between
TRANSCANADA ENERGY LTD. (“TCE”) and the RESPONDENTS concerning the
Southwest GTA Clean Energy Supply Contract between the Ontario Power



Authority and TCE dated October 9, 2009. (the “CES Contract”),- TCI
Respondents have entered into an Arbitration agréement dated ﬁi@ﬁ st2011]
“ Arbittation Agreement”); '

- AND WHEREAS, pursuarit to the Arbitration Agfeeinehf, e has
produced certain information and documents relating to the issues in this
Arbitration and the CES Contract (the “ e Information”);

AND WHEREAS, pursuant to the Arbitration Agreement, the
Respondents have produced certain information and documents relating to the
issues in this Arbitration and the CES Contract (the “ Respondents Information”);

AND WHEREAS during the course of this Arbitration, the parties
may produce additional information and documents relating to the e Information,
the Respondents Information or the issues in this Arbitration (collectively referred
to with the e Information and the Respondents Information as the “Confidential
Information”); '

AND WHEREAS the Confidential Information is either not available
to the general public and/or is confidential in nature and, on the basis thereof, the
parties have agreed to enter into a confidentiality agreement respecting the
Confidential Information;

NOW THEREFORE THIS AGREEMENT WITNESSES THAT, in
consideration of the production of such information and documents and for other
good and valuable consideration, the receipt and adequacy of which is hereby
acknowledged, the undersigned parties hereby agree as follows:

1. The undersigned acknowledge and agree that the statements in the Recitals of
this Agreement are true and correct.

2. Each of the undersigned hereby agree on behalf of itself and its directors,
officers, employees, agents, partners, associates and advisors (including,
without limitation, legal advisors) (collectively, "Representatives"), to receive
and treat any of the Confidential Information produced by or on behalf of the
other party or its Representatives, or which is made available for review by



(@)

(b)

(d)

the other party or its Representatives now or in the future, as strictly
confidential and proprietary information.

For clarity, information will not be deemed Confidential Information that (i)
becomes available in the public domain other than as a result of disclosure by
the undersigned, or (ii) is not acquired from one of the undersigned or
persons known by the recipient of the information to be in breach of an
obligation of confidentiality and secrecy to one of the undersigned in respect
of that information.

The undersigned hereby covenant and agree that:

the Confidential Information will not be used by the undersigned or its
Representatives, directly or indirectly, for any purpose except in connection
with the matters at issue in this Arbitration;

the Confidential Information will be kept confidential and will not be
disclosed in any manner whatsoever, in whole or in part, to any person or
entity except those directly involved in this Arbitration and, in such event,
only to the extent required in connection with the Arbitration and on
condition that the persons to whom such Confidential Information is
disclosed agree to keep such Confidential Information confidential and who
are provided with a copy of this Agreement and agree to be bound by the
terms hereof to the same extent as if they were parties hereto;

all reasonable, necessary and appropriate efforts will be made to safeguard
the Confidential Information from disclosure to any person or entity other
than as permitted hereby; and

the undersigned shall be responsible for any breach of this Agreement by any
of its Representatives and shall, at its sole cost and expense, take all
reasonable measures (including but not limited to court proceedings) to
restrain its Representatives from and prohibited or unauthorized disclosure
or use of the Confidential Information.

The undersigned agree that the provisions of this Agreement will apply
retroactively to any disclosure of Confidential Information that has been
made to any person or entity as at the time of signing of this Agreement, and
that such persons or entities will be provided with a copy of this Agreement
and will be required to agree to be bound by the terms hereof to the same
extent as if they were parties hereto. If such person or entity to which
disclosure has been made does not agree to be bound by the terms of this
Agreement, the undersigned agree to take all reasonable, necessary and



10.

appropriate efforts to re-acquire all Confidential Information that was
previously disclosed to that person or entity, as well as any copies thereof or
materials created in connection with the Confidential Information.

In the event that either of the undersigned is requested or required (by oral
questions, interrogatories, requests for information or documents in legal
proceedings, subpoena, civil investigative demand or other similar process)
to disclose any of the Confidential Information, the undersigned agrees to
provide the other party with prompt written notice of any such request or
requirement in order to permit sufficient time for an application to Court for
a protective order or other appropriate remedy.

Each of the undersigned agrees that the other party does not and shall not
have an adequate remedy at law in the event of a breach of this Agreement
and that it will suffer irreparable damage and injury which shall entitle the
other party to an injunction issued by a Court of competent jurisdiction
restraining the disclosure of the Confidential Information or any part or parts
thereof. For greater clarity, nothing in this Agreement shall be construed as
prohibiting either of the undersigned from pursuing any other-legal or
equitable remedies available to it, including the recovery of damages.

Each of the undersigned agrees to return all Confidential Information which
is provided to it by the other party, its Representatives and its witnesses
when this Arbitration has been completed, without retaining any copies
thereof. Each of the undersigned further agrees to arrange for all of its
Representatives and witnesses to return all Confidential Information in the
possession of or under the control of any of the Representatives or witnesses
to the other party when this Arbitration has been completed, without
retaining any copies thereof.

The undersigned acknowledge and agree that this Agreement shall be
governed by and construed in accordance with the laws of the Province of
Ontario. If any provision of this Agreement is determined to be illegal,
invalid or unenforceable by a court of competent jurisdiction, that provision
will be severed and the remaining provisions will remain in full force and
effect.

Notwithstanding anything to the contrary in this Agreement, the
undersigned each acknowledges that this Agreement, the Confidential
Information, and any other document or agreement provided or entered into
in connection with this Arbitration, or any part thereof or any information
therein, may be required to be released pursuant to the provisions of the
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Freedom of Information and Protection of Privacy Act, RS5.0. 1990, c. F.31, as
amended. :

The obligations of the undersigned under this Agreement shall be binding
upon the wundersigned, its successors and assigns and all of its
Representatives, including without limitation, its legal advisors.

In witness whereof, the undersigned have executed this Agreement at
, this day of , 2011,

HER MAJESTY THE QUEEN IN RIGHT
OF ONTARIO

Per:
Name:
Title:

ONTARIO POWER AUTHORITY

Per:
Name:
Title:

TRANSCANADA ENERGY LTD.

Per:
Name:

Title:

Per:
Name:
Title:




SCHEDULE “B”

FULL AND FINAL RELEASE -

WHEREAS TRAN SCANADA ENERGY LTD. (“TCE”) and HER
MAJESTY THE QUEEN IN RIGHT OF ONTARIO AND THE ONTARIO POWER
AUTHORTIY (the “Respondents”) have agreed to settle all matters outstanding between
them in'réspect'of' and arising from the Southwest GTA Clean Energy Supply Contract
dated as of October 9, 2009 (“CES Contract”) the letter dated October 7, 2010 by which the
Ontario Power Authority (the “OPA”) terminated the CES Contract and acknowledged
that TCE was entitled to its reasonable damages (the “October 7 Letter”) and TCE's claim
that is the subject of a Notice given by it dated April 27, 2011 pursuant to section 22 (c) of
the Proceedings Against the Crown Act (the “Claim”);

IN CONSIDERATION of the payment of the settlement amount agreed by
the parties for all claims arising from the CES Contract, the October 7 Letter and the Claim
[as set out in the [Insert tifle of document setting out seftlement terms/arbitration award]
] (the ” Arbitration”) and/or in consideration of the payment of the Final Award made in
the arbitration proceedings between TCE and the Respondents pursuant to an Arbitration
Agreement dated P, and the payment by the Respondents to TCE of the sum of $5.00 (five
dollars) and for other good and valuable consideration, the receipt and sufficiency of which
is hereby acknowledged, by the undersigned, TCE, its directors, officers, employees,
agents, servants, administrators, successors, shareholders, members, subsidiaries, affiliates,

insurers, assigns and related parties from time to time (collectively, the “Releasor”);

THE RELEASOR HEREBY RELEASES, ACQUITS, AND FOREVER
DISCHARGES WITHOUT QUALIFICATION the Respondents and their respective
directors, officers, employees, ageﬁts, successors, subsidiaries, affiliates, insurers and
assigns (the “Releasees”) from all manner of actions, causes of action, suits, proceedings,

debts, dues, accounts, obligations, bonds, covenants, duties, contracts, complaints, claims



and demands for damages, monies, losses, indemnities, costs, interests in loss, or injuries
howsoever arising which hereto may have been or may hereafter be sustained by the
Releasor arising out of, in relation to or in connection with the CES Contract, the October 7
Letter, the Claim or the Arbitration and from any and all actions, causes of action, claims or
demands of whatsoever nature, whether in contract or in tort or arising as a fiduciary duty
or by virtue of any statute or otherwise or by reason of any damage, loss or injury arising
out of the matters set forth above and, without hrmhng the generality of the foregoing,
from any and all matters that were raised or could have been raised in respect to or arising
out of the CES Contract, the October 7 Letter or the Claim. Notwithstandnig the foregoing,
nothing in this Release will limit, restrict or alter the obligations of the Respondents to
comply with the terms of any settlement agreement with the Releasor or to comply with

any Final Award made in favour of the Releasor.

IT IS UNDERSTOOD AND AGREED that this Full and Final Release is
intended to cover, and does cover: (a) not only all known injuries, losses and damages, in
respect of and arising from the CES Contract, the October 7 Letter and the Claim, but also
injuries, losses and damages not now known or anticipated but which may later develop or
be discovered, including all the effects and consequences thereof, and (b) any and all of the
claims or causes of action that could have been made at the Arbitration by the Releasor
against the Releasees, in respect of and arising from the CES Contract, the October 7 Letter
or the Claim, and that this Full and Final Release is to be construed liberally as against the
Releasor to fulfill the said intention.

AND FOR THE SAID CONSIDERATION it is agreed and understood
that, the Releasor will not make any claim in respect of and arising from the CES Contract,
the October 7 Letter or the Claim or take any proceedings, or continue any proceedings
against any other person or corporation who might claim, in any manner or forum,
contribution or indemnity in common law or in equity, or under the provisions of any

statute or regulation, from any other party discharged by this Full and Final Release.



IT IS UNDERSTOOD AND AGREED that this Full and Final Release shall
operate conclusively as an estoppel in the event of any claim, action, complaint or
proceeding which might be brought in the future by the Releasor with respect to the
matters covered by this Full and Final Release and arising from the CES Contract, the
October 7 Letter or the Claim and the Arbitration. This Full and Final Release may be
pleaded in the event any such claim, action, complaint or proceeding is brought, as a
complete defence and reply, and may be relied upon in any proceeding to dismiss the
claim, action, complaint or proceeding on a summary basis and no objection will be raised
by any party in any subsequent action that the other parties in the subsequent action were

not privy to the formation of this Full and Final Release.

AND FOR THE SAID CONSIDERATION the Releasor represents and
warrants that it has not assigned to any person, firm, or corporation any of the actions,
causes of action, cléirns, debts, suits or demands of any nature or kind arising from the CES
Contract, the October 7 Letter or the Claim which it has released by this Full and Final

Release.

IT IS FURTHER UNDERSTOOD AND AGREED that neither the Releasor
nor the Releasees admits liability or obligation of any kind whatsoever in respect of the
CES Contract, the October 7 Letter or the Claim.

IT IS FURTHER UNDERSTOOD AND AGREED that the facts and terms
of this Full and Final Release and the settlement underlying it will be held in confidence
and will receive no publication either oral or in writing, directly or indirectly, unless
deemed essential on auditor's or accountants’ written advice for financial statements or
income tax purposes, or for the purpose of any judicial proceeding, in which event the fact
the settlement is made without admission of liability will receive the same publication
simultaneously or as may be required by law, including without limitation, the disclosure

requirements of applicable securities law.



IT IS FURTHER UNDERSTOOD AND AGREED that this Full and Final
Release shall be binding upon and enure to the benefit of the successors or assigns as the

case may be, of all the parties to this Full and Final Release.

IT IS FURTHER UNDERSTOOD AND AGREED that this Full and Final
Release shall be governed by the laws of the Province of Ontario and the laws of Canada
applicable therein. TCE attorns to the non-exclusive jurisdiction of the courts of the
Province of Ontario in respect of any dispute arising from or in connection with or in

consequence of this Full and Final Release.

TCE ACKNOWLEDGES AND AGREES that it fully understands the
terms of this Full and Final Release and has delivered same voluntarily, after receiving
independent legal advice, for the purpose of making full and final compromise and
settlement of the claims and demands which are the subject of this Full and Final Release.

DATED this day of , 2011.

TRANSCANADA ENERGY LTD.

By:
Title










' Egstal Pritchard

From: James Hinds [jim_hinds@irish-line.com]
Sent: Woednesday, August 03, 2011 7:38 AM
To: Michael Lyle; Amir Shalaby; JoAnne Butler
Cc: ' Colin Andersen

Subject: Confidential - TCE and Lennox

Folks,

As I am plowing through the slide deck, I was struck by the two statements on Slide 9, namely
that Replacement Projects might cost the ratepayer more than our worst case scenarioc in the
event that it were to go to litigation.

Mathematically true, but not the full story and not an accurate reading of where we find
ourselves right now.

If it were to go to litigation and if the ratepayer is assumed to bear the full burden of the
outcome, the ratepayer gets no electrons. If a Replacement Project is done, the ratepayer
gets electrons..We should be biased towards some form of Replacement Project.

When we were in negotiations with TCE about a KW peaker, we tried to establish parameters
whereby we could accommodate TCE's costs on the cancelled 945MW Oakville combined cycle plant
within the envelope of a 588MW peaker. Slides 8 and 10, previously seen by the Board. We
established an "out edge” of this envelope in respect of a peaker; this was not acceptable to

TCE.

When IO took over negotiations, they changed the envelope to Lennox, an antiquated 2,100MW
baseload dual fuel plant and Nantikoke, a 4,400MW coal-to-gas conversion opportunity. On the
face of it, it makes more sense that TCE's demands can be accommodated by folding in the

business proposition of a 945MW combined cycle plant into either of these alternative sites.

The question isn't just "cost to the ratepayer” - it is "value to the ratepayer”.

Let's focus on Lennox. Since 2086, Lennox has been running on a yearly contract which
presently costs the ratepayer $118MM per year. And for what? What is its capacity
utilization? The only time I've seen it running recently was once during the heat spell this
past July. It is my understanding that OPG has written the plant off to zero and has filed
notice to close it; the only reason it is still running is the must-run contract. Absent the
TCE discussion, we were wanting to extend the contract on Lennox for three to ten years. What
is the NPV of that contract extension - $3eeMM to %90@MM by a quick calculation. What value
does running Lennox this way create for the ratepayer?

IT the pr0posed Lennox rebuild eliminates some or all of those costs currently borne by the
ratepayer, isn't that a source of ratepayer value?

My point is that the real question here is this: what is the value for ratepayer of Lennox as
presently run and Lennox reconfigured with the Oakville turbines? Costs to the ratepayer
under the latter will probably be higher, but the question is the value to the ratepayer. We
need to have a more practical and financially articulate position before we engage in this
discussion this afternoon.

Jim Hinds
(416) 524-6949






Crystal Pritchard

From: JoAnne Butler

Sent: ‘Wednesday, August 03, 2011 8:04 AM

To: . . Michael Killeavy; Mlchael Lyle; Amir Shalaby
Subject: . " Re! Confidential - TCE and Lennox

Can we discuss response at ETM?

----- Original Message -----

From: Michael Killeavy

Sent: Wednesday, August 63, 2011 07:44 AM
To: Michael Lyle
Cc: JoAnne Butler
‘Subject: Re: Confidential - TCE and Lennox

Based on TCE's position in the negotiations, the all-in cost of the K-W peaker in terms of
CAPEX, sunk costs, financial value of OGS is more expensive than our worst outcome under
litigation - in the 1litigation scenarioc we'd forego CAPEX outlays.

I'11 have to think about Jim's question/comment some more. There is value in having a
peaking plant, I suppose. Amir will need to weigh in, though. Is the value perhaps the
avoided cost of imported power?

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

129 Adelaide St. West, Suite 16€@
Toronto, Ontario, MS5H 1T1
416-969-6288 (office)

416-969-6071 (fax)

416-528-9788 (cell)

Michael .killeavy@powerauthority.on.ca

————— Original Message -----
From: Michael Lyle
Sent: Wednesday, August 63, 2011 67:39 AM

To: Michael Killeavy
Subject: Fw: Confidential - TCE and Lennox

Do you want to address this?

————— Original Message -----

From: James Hinds [mailto:jim hinds@irish-line.com]

Sent: Wednesday, August 83, 2011 87:38 AM

To: Michael Lyle; Amir Shalaby; JoAnne Butler
Cc: Colin Andersen

Subject: Confidential - TCE and Lennox

Folks,

As I am plowing through the slide deck, I was struck by the two statements on Slide 9, namely
that Replacement Projects might cost the ratepayer more than our worst case scenario in the
event that it were to go to litigation.
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Mathematically true, but not the full story and not an accurate reading of where we find
ourselves right now.

If it were to go to litigation and if the ratepayer is assumed to bear the full burden of the
outcome, the ratepayer gets no electrons. If a Replacement Project is done, the ratepayer
gets electrons. We should be biased towards some form of Replacement Project.

When we were in negotiations with TCE about a KW peaker, we tried to establish parameters
whereby we could accommodate TCE's costs on the cancelled 945MW Oakville combined cycle plant
within the envelope of a 500MW peaker. Slides 8 and 18, previously seen by the Board. We
established an "out edge” of this envelope in respect of a peaker; this was not acceptable to
TCE.

When IO took over negotiations, they changed the envelope to Lennox, an antiquated 2,100MW
baseload dual fuel plant and Nantikoke, a 4,488MW coal-to-gas conversion opportunity. On the
face of it, it makes more sense that TCE's demands can be accommodated by folding in the

business proposition of a 945MW combined cycle plant into either of these alternative sites.

The question isn't just "cost to the ratepayer" - it is “"value to the ratepayer”.

Let's focus on Lennox. Since 2806, Lennox has been running on a yearly contract which
presently costs the ratepayer $110MM per year. And for what? What is its capacity
utilization? The only time I've seen it running recently was once during the heat spell this
past July. It is my understanding that OPG has written the plant off to zero and has filed
notice to close it; the only reason it is still running is the must-run contract. Absent the
TCE discussion, we were wanting to extend the contract on Lennox for three to ten years. What
is the NPV of that contract extension - $3eeMM to $966MM by a quick calculation. What value
does running Lennox this way create for the ratepayer?

If the proposed Lennox rebuild eliminates some or all of those costs currently borne by the
ratepayer, isn’t that a source of ratepayer value?

My point is that the real question here is this: what is the value for ratepayer of Lennox as
presently run and Lennox reconfigured with the Oakville turbines? Costs to the ratepayer
under the latter will probably be higher, but the question is the value to the ratepayer. We
need to have a more practical and financially articulate position before we engage in this
discussion this afternoon.

Jim Hinds
(416) 524-6949



ﬂ'xstal Pritchard

From: - Irene Mauricette

Sent: Woednesday, August 03, 2011 9:49 AM

To: Colin Andersen '

Ce: Michael Lyle; John Zych; Nimi Visram
Subject: FW: Slide Deck - PowerPoint

Attachments: 1 - TCE Board Presentation 2 Aug 2011 vB8.pdf

Colin, attached is the slide deck resaved to pdf. I've tested the file on the iPad in GoodReader and can view all the
slides. Please let me know if this file works, or [ can recreate the pdf.

Thnx
Nimi

Nimi Visram on behalf of
Irene Mauricette

Executive Assistant to

The Chief Executive Officer

Ontario Power Authority
120 Adelaide Street West, Suite 1600
Toronta ON MSH 1T1

" Direct: 4169696010
FAX: 416 969 6380
Email: irene.mauricette@powerauthority.on.ca

Web: www.powerauthority.on.ca

From: Nimi Vistam

Sent: August 3, 2011 9:38 AM
To: Nimi Visram

Cc: Irene Mauricette

Subject: Slide Deck - PowerPoint

Nimi Visram| Ontario Power Authority | Executive Assistant & Board Coordinator, to General Counsel & Vice President, Legal, Aboriginal and

Regulatory Affairs
120 Adelaide St W, Suite 1600 | Toronto, Ontario, M5H 1T1

& Phone: 416.969.6027 | &8 Fax: 416.969.6383| B Email: nimi.visram@powerauthority.on.ca

55 Please consider your environmental responsibility before printing this email.






Crystal Pritchard

From: Michae[ Lyle

Sent: . Wednesday, August 03, 2011 10:59 AM
To: Amir Shalaby; JoAnne Butler
Subject: RE: Response to Jim's questions : Confidential - TCE and Lennox

I have invited you to a pre-meeting at 4 with Jim, JoAnne, Michael K and myself to discuss
his question.

Michael Lyle

General Counsel and Vice President
Legal, Aboriginal & Regulatory Affairs
Ontario Power Authority

126 Adelaide Street West, Suite 16080
Toronto, Ontario, M5H 1T1

Direct: 416-969-6035

Fax: 416.969.6383

Email: michael.lyle@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for the named
recipient(s) above and may contain information that is privileged, confidential and/or exempt
from disclosure under applicable law. If you are not the intended recipient(s), any
dissemination, distribution or copying of this e-mail message or any files transmitted with
it is strictly prohibited. If you have received this message in error, or are not the named
recipient(s), please notify the sender immediately and delete this e-mail message

————— Original Message-----

From: Amir Shalaby

Sent: August 3, 2011 198:46 AM

To: JoAnne Butler; Michael Lyle

Subject: Response to Jim's questions : Confidential - TCE and Lennox

Did you discuss this? I can provide the response at the meeting or now by email, what is your
guidance?

----- Original Message -----

From: JoAnne Butler

Sent: Wednesday, August 83, 2011 @8:03 AM

To: Michael Killeavy; Michael Lyle; Amir Shalaby
Subject: Re: Confidential - TCE and Lennox

Can we discuss response at ETM?

----- Original Message -----

From: Michael Killeavy

Sent: Wednesday, August 63, 2011 @7:44 AM
To: Michael Lyle

Cc: JoAnne Butler

Subject: Re: Confidential - TCE and Lennox

Based on TCE's position in the negotiations, the all-in cost of the K-W peaker in terms of
CAPEX, sunk costs, financial value of OGS is more expensive than our worst outcome under
litigation - in the litigation scenario we'd forego CAPEX outlays.
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T'11 have to think about Jim's question/comment some more. There is value in having a
peaking plant, I suppose. Amir will need to weigh in, though. Is the value perhaps the
avoided cost of imported power?

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

12@ Adelaide St. West, Suite 1608
Toronto, Ontario, MS5H 1T1
416-969-6288 (office)

416-969-6071 (fax)

416-520-9788 (cell)
Michael.killeavy@powerauthority.on.ca

————— Original Message -----

From: Michael Lyle

Sent: Wednesday, August 83, 2011 @7:39 AM
To: Michael Killeavy

Subject: Fw: Confidential - TCE and Lennox

Do you want to address this?

----- Original Message -----

From: James Hinds [mailto:jim_hinds@irish-line.com]
Sent: Wednesday, August @3, 2011 ©7:38 AM

To: Michael Lyle; Amir Shalaby; JoAnne Butler

Cc: Colin Andersen

Subject: Confidential - TCE and Lennox

Folks,

As I am plowing through the slide deck, I was struck by the two statements on Slide 9, namely
that Replacement Projects might cost the ratepayer more than our worst case scenario in the
event that it were to go to litigation.

Mathematically true, but not the full story and not an accurate reading of where we find
ourselves right now.

If it were to go to litigation and if the ratepayer is assumed to bear the full burden of the
outcome, the ratepayer gets no electrons. If a Replacement Project is done, the ratepayer
gets electrons. We should be biased towards some form of Replacement Project.

When we were in negotiations with TCE about a KW peaker, we tried to establish parameters
whereby we could accommodate TCE's costs on the cancelled 945MW Oakville combined cycle plant
within the envelope of a 508MW peaker. Slides 8 and 10, previously seen by the Board. We
established an "out edge"” of this envelope in respect of a peaker; this was not acceptable to
TCE.

When IO took over negotiations, they changed the envelope to Lennox, an antiquated 2,106MW
baseload dual fuel plant and Nantikoke, a 4,400MW coal-to-gas conversion opportunity. On the
face of it, it makes more sense that TCE's demands can be accommodated by folding in the

business proposition of a 945MW combined cycle plant into either of these alternative sites.

The question isn't just "cost to the ratepayer" - it is “value to the ratepayer”.
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Let's focus on Lennox. Since 2086, Lennox has been running on a yearly contract which
presently costs the ratepayer $116MM per year. And for what? What is its capacity
utilization? The only time I've seen it running recently was once during the heat spell this
past July. It is my understanding that OPG has written the plant off to zero and has filed
notice to close it; the only reason it is still running is the must-run contract. Absent the
TCE discussion, we were wanting to extend the contract on Lennox for three to ten years. What
is the NPV of that contract extension - $306MM to $9@0MM by a quick calculation. What value
does running Lennox this way create for the ratepayer?

If the proposed Lennox rebuild eliminates some or all of those costs currently borne by the
ratepayer, isn't that a source of ratepayer value?

My point is that the real question here is this: what is the value for ratepayer of Lennox as
presently run and Lennox reconfigured with the Oakville turbines? Costs to the ratepayer
under the latter will probably be higher, but the question is the value to the ratepayer. We
need to have a more practical and financially articulate position before we engage in this

discussion this afternoon.

Jim Hinds
(416) 524-6949






Cgstal Pritchard -

From: - . - Mlchael Lyle .

Sent: : . Wednesday, August 03 2011 11:00 AM
To: ‘James Hinds'; Amir Shalaby. JoAnne Butler
Cec: ComjAndemen _

Subject: . RE: Confidential - TCE and Lennox

You and I are scheduled to meet at 4pm to prep for the Board call. I have invited Amir,
JoAnne and Michael Killeavy along to that meeting to discuss your question with you.

Michael Lyle

General Counsel and Vice President

Legal,- Aboriginal-& Regulatory Affairs- S - - - o -
Ontario Power Authority

120 Adelaide Street West, Suite 16600

Toronto, Ontario, M5H 1T1

Direct: 416-969-6035

Fax: 416.969.6383

Email: michael.lyle@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for the named
recipient(s) above and may contain information that is privileged, confidential and/or exempt
from disclosure under applicable law. If you are not the intended recipient(s), any
dissemination, distribution or copying of this e-mail message or any files transmitted with
it is strictly prohibited. If you have received this message in error, or are not the named
recipient(s), please notify the sender immediately and delete this e-mail message

~~~~~ Original Message-----

From: James Hinds [mailto:jim hinds@irish-line.com]
Sent: August 3, 2011 7:38 AM

To: Michael Lyle; Amir Shalaby; JoAnne Butler

Cc: Colin Andersen

Subject: Confidential - TCE and Lennox

Folks,

As I am plowing through the slide deck, I was struck by the two statements on Slide 9, namely
that Replacement Projects might cost the ratepayer more than our worst case scenario in the
event that it were to go to litigation. '

Mathematically true, but not the full story and not an accurate reading of where we find
ourselves right now.

If it were to go to litigation and if the ratepayer is assumed to bear the full burden of the
outcome, the ratepayer gets no electrons. If a Replacement Project is done, the ratepayer
gets electrons. We should be biased towards some form of Replacement Project.

When we were in negotiations with TCE about a KW peaker, we tried to establish parameters
whereby we could accommodate TCE's costs on the cancelled 945MW Oakville combined cycle plant
within the envelope of a 586MW peaker. Slides 8 and 18, previously seen by the Board. We
established an "out edge" of this envelope in respect of a peaker; this was not acceptable to
TCE.



When IO took over negotiations, they changed the envelope to Lennox, an antiquated 2,100MW
baseload dual fuel plant and Nantikoke, a 4,400MW coal-to-gas conversion opportunity. On the
face of it, it makes more sense that TCE's demands can be accommodated by folding in the

business proposition of a 945MW combined cycle plant into either of these alternative sites.

The question isn't just "cost to the ratepayer” - it is "value to the ratepayer”.

Let's focus on Lennox. Since 2006, Lennox has been running on a yearly contract which
presently costs the ratepayer $116MM per year. And for what? What is its capacity
utilization? The only time I've-seen it running recently was once during the heat spell this
past July. It is my understanding that OPG has written the plant off to zero and has filed
notice to close it; the only reason it is still running is the must-run contract. Absent the
TCE discussion, we were wanting to extend the contract on Lennox for three to ten years. What
is the NPV of that contract extension - $300MM to $960MM by a qu1ck calculation. what value
does running Lennox this way create for the ratepayer?

If the proposed Lennox rebuild eliminates some or all of those costs currently borne by the
ratepayer, isn't that a source of ratepayer value?

My point is that the real question here is this: what is the value for ratepayer of Lennox as
presently run and Lennox reconfigured with the Oakville turbines? Costs to the ratepayer
under the latter will probably be higher, but the question is the value to the ratepayer. We
need to have a more practical and financially articulate position before we engage in this
discussion this afternoon.

Jim Hinds
(416) 524-6949



Crystal Pritchard

From: Amir Shalaby

Sent: ‘ . Wednesday, August 03, 2011 11:02 AM

To: N ) ‘Michael Lyle; JoAnne Butler )
Subject: - " Re: Response {o Jim's questions ; Confi dentlal TCE and Lennox
Thanks

----- Original Message -----

From: Michael Lyle

Sent: Wednesday, August 83, 2011 10:59 AM

To: Amir Shalaby; JoAnne Butler

"~ Subject: RE: Response to Jim's questions : Confidential - TCE and Lennox - - -

I have invited you to a pre-meeting at 4 with Jim, JoAnne, Michael K and myself to discuss
his question.

Michael Lyle

Genheral Counsel and Vice President
Legal, Aboriginal & Regulatory Affairs
Ontario Power Authority

120 Adelaide Street West, Suite 1688
Toronto, Ontario, M5H 1T1

Direct: 416-969-6035 '

Fax: 416.969.6383

Email: michael.lylefdpowerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for the named
recipient(s) above and may contain information that is privileged, confidential and/or exempt
from disclosure under applicable law. If you are not the intended recipient(s), any
dissemination, distribution or copying of this e-mail message or any files transmitted with
it is strictly prohibited. If you have received this message in error, or are not the named
recipient(s), please notify the sender immediately and delete this e-mail message

----- Original Message-----
From: Amir Shalaby
Sent: August 3, 2011 19:46 AM

To: JoAnne Butler; Michael Lyle
Subject: Response to Jim's questions : Confidential - TCE and Lennox

Did you discuss this? I can provide the response at the meeting or now by email, what is your
guidance?

----- Original Message -~---

From: JoAnne Butler

Sent: Wednesday, August @3, 2011 ©8:83 AM

To: Michael Killeavy; Michael Lyle; Amir Shalaby
Subject: Re: Confidential - TCE and Lennox

Can we discuss response at ETM?

----- Original Message -----
From: Michael Killeavy



Sent: Wednesday, August 03, 2011 87:44 AM
To: Michael Lyle
Cc: JoAnne Butler
Subject: Re: Confidential - TCE and Lennox

Based on TCE's position in the negotiations, the all-in cost of the K-W peaker in terms of
CAPEX, sunk costs, financial value of OGS is more expensive than our worst outcome under
litigation - in the litigation scenario we'd forego CAPEX outlays.

I'11 have to think about Jim's question/comment some more. There is value in having a
peaking plant, I suppose. Amir will need to weigh in, though. Is the value perhaps the
avoided cost of imported power? :

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

126 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1T1
416-969-6288 (office)

416-969-6071 (fax)

416-528-9788 (cell)
Michael.killeavy@powerauthority.on.ca

----- Original Message -----

From: Michael Lyle

Sent: Wednesday, August 03, 2011 ©7:39 AM
To: Michael Killeavy

Subject: Fw: Confidential - TCE and Lennox

Do you want to address this?

----- Original Message -----

From: James Hinds [mailto:jim_hinds@irish-1line.com]
Sent: Wednesday, August ©3, 2011 87:38 AM

To: Michael Lyle; Amir Shalaby; JoAnne Butler

Cc: Colin Andersen

Subject: Confidential - TCE and Lennox

Folks,

As I am plowing through the slide deck, I was struck by the two statements on Slide 9, namely
that Replacement Projects might cost the ratepayer more than our worst case scenario in the
event that it were to go to litigation.

Mathematically true, but not the full story and not an accurate reading of where we find
ourselves right now.

If it were to go to litigation and if the ratepayer is assumed to bear the full burden of the
outcome, the ratepayer gets no electrons. If a Replacement Project is done, the ratepayer
gets electrons. We should be biased towards some form of Replacement Project.

When we were in negotiations with TCE about a KW peaker, we tried to establish parameters
whereby we could accommodate TCE's costs on the cancelled 945MW Oakville combined cycle plant
within the envelope of a 50@MW peaker. Slides 8 and 10, previously seen by the Board. We



established an "out edge" of this envelope in respect of a peaker; this was not acceptable to
TCE.

When IO took over negotiations, they changed the envelope to Lennox, an antiquated 2,10eMd
baseload dual fuel plant and Nantikoke, a 4,4@@MW coal-to-gas conversion opportunity. On the
face of it, it makes more sense that TCE's demands can be accommodated by folding in the

business proposition of a 945MW combined cycle plant into either of these alternative sites.

The question isn't just "cost to the ratepayer” - it is "value to the ratepayer”.

Let's focus on Lennox. Since 2006, Lennox has been running on a yearly contract which
presently costs the ratepayer $1168MM per year. And for what? What is its capacity
utilization? The only time I've seen it running recently was once duripg the heat spell this
past July. It is my understanding that OPG has written the plant off to zero and has filed
~notice to close it; the only reason it is still running is the must-run contract. Absent the

TCE discussion, we were wanting to extend the contract on Lennox for three to ten years. What
is the NPV of that contract extension - $300MM to $908MM by a quick calculation. What value
does running Lennox this way create for the ratepayer?

If the proposed Lennox rebuild eliminates some or all of those costs currently borne by the
ratepayer, isn't that a source of ratepayer value?

My point is that the real question here is this: what is the value for ratepayer of Lennox as
presently run and Lennox reconfigured with the Oakville turbines? Costs to the ratepayer
under the latter will probably be higher, but the question is the value to the ratepayer. We
need to have a more practical and financially articulate position before we engage in this

discussion this afternoon.

Jim Hinds
(416) 524-6949






Crystal Pritchard

From: Michael Lyle

Sent: Wednesday, August 03, 2011 11:20 AM
To: : ‘James Hinds'; Amir Shalaby; JoAnne Butler
Ce: Colin Andersen

Subject: RE: Confidential - TCE and Lennox

ok.

Michael Lyle

General Counsel and Vice President

Legal, Aboriginal & Regulatory Affalrs

Ontaric Power Authority- - - -
120 Adelaide Street West, Suite 16080

Toronto, Ontario, M5H 1T1

Direct: 416-969-6835

Fax: 416.969.6383

Email: michael.lyle@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for the named
recipient(s) above and may contain information that is privileged, confidential and/or exempt
from disclosure under applicable law. If you are not the intended recipient(s), any
dissemination, distribution or copying of this e-mail message or any files transmitted with
it is strictly prohibited. If you have received this message in error, or are not the named
recipient(s), please notify the sender immediately and delete this e-mail message

----- Original Message-----

From: James Hinds [mailto:jim hinds@irish-line.com]
Sent: August 3, 2011 11:19 AM

To: Amir Shalaby; JoAnne Butler; Michael Lyle

Cc: Colin Andersen

Subject: RE: Confidential - TCE and Lennox

OK. You and I will need the first 18 minutes to block through the staging of the meeting,
including the handling of visitors like Livingston and Oslers. Leaves us about 15 minutes to
discuss Lennox.

Jim Hinds
(416) 524-6949

————— Orlglnal Message-----

From: "Michael Lyle" [Michael.Lyle@powerauthority.on.ca]

Date: ©8/63/2811 11:00 AM

To: "James Hinds" <jim_hinds@irish-line.com>, "Amir Shalaby"
<Amir.Shalaby@powerauthority.on.ca>, "JoAnne Butler” <joanne.butler@powerauthority.on.ca>
CC: "Colin Andersen" <Colin.Andersen@powerauthority.on.ca>

Subject: RE: Confidential - TCE and Lennox

You and I are scheduled to meet at 4pm to prep for the Board call. I have invited Amir,
JoAnne and Michael Killeavy along to that meeting to discuss your question with you.

Michael Lyle



General Counsel and Vice President
Legal, Aboriginal & Regulatory Affairs
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario, MS5H 1T1

Direct: 416-969-6035

Fax: 416.969.6383

Email: michael.lyle@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for the named
recipient(s) above and may contain information that is privileged, confidential and/or exempt
from disclosure under applicable law. If you are not the intended recipient(s), any
dissemination, distribution or copying of this e-mail message or any files transmitted with
it is strictly prohibited. If you have received this message in error, or are not the named
recipient(s), please notify the sender immediately and delete this e-mail message

This e-mail message and any files transmitted with it are intended only for the named
recipient(s) above and may contain information that is privileged, confidential and/or exempt
from disclosure under applicable law. If you are not the intended recipient(s), any
dissemination, distribution or copying of this e-mail message or any files transmitted with
it is strictly prohibited. If you have received this message in error, or are not the named
recipient(s), please notify the sender immediately and delete this e-mail message.

————— Original Message----- :

From: James Hinds [mailto:jim_hinds@irish-line.com]
Sent: August 3, 2011 7:38 AM

To: Michael Lyle; Amir Shalaby; JoAnne Butler

Cc: Colin Andersen

Subject: Confidential - TCE and Lennox

Folks,

As I am plowing through the slide deck, I was struck by the two statements on Slide 9, namely
that Replacement Projects might cost the ratepayer more than our worst case scenario in the
event that it were to go to litigation.

Mathematically true, but not the full story and not an accurate reading of where we find
ourselves right now.

If it were to go to litigation and if the ratepayer is assumed to bear the full burden of the
outcome, the ratepayer gets no electrons. If a Replacement Project is done, the ratepayer
gets electrons. We should be biased towards some form of Replacement Project.

When we were in negotiations with TCE about a KW peaker, we tried to establish parameters
whereby we could accommodate TCE's costs on the cancelled 945MW Oakville combined cycle plant
within the envelope of a 506MW peaker. Slides 8 and 16, previously seen by the Board. We
established an “"out edge” of this envelope in respect of a peaker; this was not acceptable to
TCE.

When I0 took over negotiations, they changed the envelope to Lennox, an antiquated 2,100MW
baseload dual fuel plant and Nantikoke, a 4,408MW coal-to-gas conversion opportunity. On the
face of it, it makes more sense that TCE's demands can be accommodated by folding in the

business proposition of a 945MW combined cycle plant into either of these alternative sites.



The question isn't just "cost to the ratepayer” - it is “"value to the ratepayer”.

Let's focus on Lennox. Since 2086, Lennox has been running on a yearly contract which
presently costs the ratepayer $110MM per year. And for what? What is its capacity
utilization? The only time I've seen it running recently was once during the heat spell this
past July. It is my understanding that OPG has written the plant off to zero and has filed
notice to close it; the only reason it is still running is the must-run contract. Absent the
TCE discussion, we were wanting to extend the contract on Lennox for three to ten years. What
is the NPV of that contract extension - $306MM to $908MM by a quick calculation. What value
does running lLennox this way create for the ratepayer?

If the proposed Lennox rebuild eliminates some or all of those costs currently borne by the
ratepayer, isn't that a source of ratepayer value?

My point is that the real question here is this: what is the value for ratepayer of Lennox as
presently run and Lennox reconfigured with the Oakville turbines? Costs to the ratepayer
under the latter will probably be higher, but the question is the value to the ratepayer. We
need to have a more practical and financially articulate position before we engage in this
discussion this afternoon.

Jim Hinds
(416) 524-6949






Crystal Pritchard

From: Dermot Muir [Dermot. Muir@infrastructureontario.ca]
Sent: Wednesday, August 03,2011 1:33 PM

To: Michael Lyle '

Ce: Nadine Brammer

Subject: - Arbitration Agreement

Attachments: Arbitration Agreement.pdf

Michael:

Please find attached the execution copy of the agreement. Pending approval by your Board could I please ask you to
arrange for execution and return to me. | will forward to TCE.

Thanks a lot for all your help on this matter. It would be nice to meet you in person. | will ask my éssistant to be in
touch with yours and try to arrange a lunch for us.

Regards

Dermot

Dermot P. Muir

General Counsel and Corporate Secretaty
Infrastructure Ontario

777 Bay Street, 9th Floor

Toronto, Ontario

M5G 2C8

416-325-2316

416-204-6130 (fax)
Dermot.Muir@infrastructureontario.ca

SOLICITOR/CLIENT PRIVILEGE

This e-mail is intended only for the personal and confidential use of the recipieni(s) named above. If the reader of this e-mail is not
an intended recipient, you have received this e-mail in error and any review, dissemination, distribution or copying is strictly
prohibited. If you have received this e-mail in error, please notify the sender immediately by return e-mail and permanently delete

the copy you received.






Crystal Pritchard

. From: Michael Killeavy
. Sent: Wednesday, August 03, 2011 1:54 PM
" To: " Michael Lyle; JoAnne Butler
Subject: FW: Confidential - TCE and Lennox

Kevin's provided some background on Lennox GS for us.

Michael Killeavy, LL.B., MBA, P.Eng.

Director, Contract Management . ) ~
Ontario Power Authority

120 Adelaide Street West, Suite 1600

Toronto, Ontario

M5H1T1

416-969-6288

416-520-9788 (CELL)

416-967-1947 (FAX)

From: Kevin Dick

Sent: August 3, 2011 9:36 AM

To: Michael Killeavy

Subject: RE: Confidential - TCE and Lennox

A few notes/clarifications on Lennox and the arbitration agreement:

1. The Lennox contract is roughly 50 to 686 MM dollars per year. 68 MM dollars represents
the fixed costs, variable costs and 5% cost of capital for Lennox less the market
revenues Lennox makes. I think the 118 MM dollar number referenced in the email below
is a gross number but I would not consider it appropriate as an assessment of the cost
of Lennox. OPG has likely written off the asset but the OPA is not paying any
depreciation costs for the facility. The NPV of the contract extension based on a 60 MM
annual costs is roughly 566 MM.

2. While there are questions regarding Lennox’s usefulness a practical question arises
regarding the conversion of Nanticoke and Lambton. Lennox is a dual fuel facility
providing 2180 MW of capacity at the relatively low cost of 66 MM/year (2,508 $/MW-
month). Why would we be contemplating a conversion of Nanticoke costing over 580 MM
dollars (350 MM dollars for a pipeline and 56 MM dollars per -unit converted) with an
operating cost of 27 MM dollars per year per unit when Lennox already has the
infrastructure in place and has comparable, if not lower, operating costs (the heat
rates are comparable). If Nanticoke, or Lambton for that matter, are required as
capacity resources but Lennox is deemed to not be in the ratepayers interest I think
that raises serious questions on our planning decisions. Reconfiguring the Lennox
facility will likely not be a positive net value for ratepayers, however I recognise
this is about minimising negative value rather than maximising positive value.

3. Personally, I think building a combined cycle at Nanticoke makes the most sense but the
plans to convert Nanticoke should be abandoned. I think that getting a deal done for
KWCG would have been a better option but it now appears as though that opportunity has
passed. I do agree with Jim’s assessment of the situation. Better to get some value for
ratepayers than have a settlement paid to TCE with no generation being installed but I
am unsure if cancelling the current Lennox contract is the right route. I think a look
at Nanticoke as the appropriate site is likely the better route. -

1




Kevin Dick, P. Eng.
Director, Clean Energy Procurement
Electricity Resources

Ontario Power Authority

128 Adelaide St W, Suite 1600
Toronto, ON M5H 1T1

T: 416.969.6292

F: 416.967.1947

This e-mail message and any files transmitted with it are intended only for the named
recipient(s) above and may contain information that is privileged, confidential and/or exempt
from disclosure under applicable law. If you are not the intended recipient(s), any
dissemination, distribution or copying of this e-mail message or any files transmitted with
it is strictly prohibited. If you have received this message in error, or are not the named
recipient(s), please notify the sender immediately and delete this e-mail message.

————— Original Message-----

From: Michael Killeavy

Sent: August 3, 2011 8:24 AM

To: Kevin Dick

Subject FiW: Confldentlal - TCE and Lennox

Please see below. It deals with Lennox

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Sireet West, Suite 1669
Toronto, Ontario

M5H 1T1

416-969-6288

416-520-9788 (CELL)

416-967-1947 (FAX)

----- Original Message-----

From: Michael Lyle

Sent: August 3, 2011 7:39 AM

To: Michael Killeavy

Subject: Fw: Confidential - TCE and ‘Lennox

Do you want to address this?

————— Original Message -----

From: James Hinds [mailto:jim_| h1nds@1r15h llne com]
Sent: Wednesday, August 83, 2611 07:38 AM .

To: Michael Lyle; Amir Shalaby; JoAnne Butler

Cc: Colin Andersen

Subject: Confidential - TCE and Lennox

Folks,



As I am plowing through the slide deck, I was struck by the two statements on Slide 9, namely
that Replacement Projects might cost the ratepayer more than our worst case scenario in the
event that it were to go to litigation.

_ Mathematically true, but not the full story and not an accurate reading of where we find
ourselves right now.

If it were to go to litigation and if the ratepayer is assumed to bear the full burden of the
outcome, the ratepayer gets no electrons. If a Replacement Project is done, the ratepayer
gets electrons. We should be biased towards some form of Replacement Project.

When we were in negotiations with TCE about a KW peaker, we tried to establish parameters
whereby we could accommodate TCE's costs on the cancelled 945MW Oakville combined cycle plant
within the envelope of a 56eMW peaker. Slides 8 and 18, previously seen by the Board. We
established an "out edge" of this envelope in respect of a peaker; this was not acceptable to
TCE.

When IO took over negotiations, they changed the envelope to Lennox, an antiquated 2,10eMW
baseload dual fuel plant and Nantikoke, a 4,40@MW coal-to-gas conversion opportuniiy. On the
face of it, it makes more sense that TCE's demands can be accommodated by folding in the

business proposition of a 945MW combined cycle plant into either of these alternative sites.

The question isn't just "cost to the ratepayer" - it is "value to the ratepayer”.

Let's focus on Lennox. Since 2006, Lennox has been running on a yearly contract which
presently costs the ratepayer $110MM-per year. And for what? What is its capacity
utilization? The only time I've seen it running recently was once during the heat spell this
past July. It is my understanding that OPG has written the plant off to zero and has filed
notice to close it; the only reason it is still running is the must-run contract. Absent the
TCE discussion, we were wanting to extend the contract on Lennox for three to ten years. What
is the NPV of that contract extension - $3@6MM to $98eMM by a quick calculation. What value
does running Lennox this way create for the ratepayer?

If the proposed Lennox rebuild eliminates some or all of those costs currently borne by the
ratepayer, isn't that a source of ratepayer value?

My point is that the real question here is this: what is the value for ratepayer of Lennox as
presently run and Lennox reconfigured with the Oakville turbines? Costs to the ratepayer
under the latter will probably be higher, but the question is the value to the ratepayer. We
need to have a more practical and financially articulate position before we engage in this

discussion this afternoon.

Jim Hinds
(416) 524-6949
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Crystal Pritchard

From: Sebastiano, Rocco [RSebastiano@osler.com)

Sent: Wednesday, August 03, 2011 9:27 PM

To: Michael Lyle o

Cc: Smith, Elliot; lvanoff, Paul

Subject: Draft Gas Turbine Clause for Arbitration Agreement

Mike, here is a first cut af a clause to deal with the gas turbines. I am working on the proposed revisions for the
other two concepts. -

Regards, Rocco

Section 4.7 Gas Turbines

The Parties acknowledge that TCE has entered into an equipment supply contract (as amended, the “Equipment Supply
Contract”) with MPS Canada, inc. (“MPS”) dated July 7, 2009, for the purchase of two M501GAC gas turbines, which

were subsequently modified to include “fast start” capability {the “Gas Turbines”).

(a) TCE shall mitigate any damages it may suffer in connection with the Gas Turbines resulting from the cancellation
of the OGS, by assigning, selling or otherwise disposing of the Gas Turbines or assigning or amending the
Equipment Supply Contract (“Proposed Gas Turbine Mitigation Measures”).

(b) After all material details relating to a Proposed Gas Turbine Mitigation Measure have been finalized, TCE shall
provide the OPA with a detailed explanation of such Proposed Gas Turbine Mitigation Measure. For a period of
[20 days] after the OPA has received such explanation, the OPA (or a third party to be designated by the OPA)
shall have the right to take an assignment of the Equipment Supply Contract in exchange for paying to TCE an
amount equal to all amounts paid by TCE to MPS pursuant to the Equipment Supply Contract and assuming any
remaining obligations TCE has under the Equipment Supply Contract. Such right of assignment shall oniy be
conditional on MPS$’s consent in accordance with the terms of the Equipment Supply Contract, and TCE shall, at
the OPA’s expense, provide all reasonable assistance to the OPA (or the third party so designated by the OPA, if
applicable) in securing such consent from MPS.

(c) If the OPA does not exercise the right set out in Section 4.7(b), TCE may proceed with the Proposed Gas Turbine
Mitigation Measure in accordance with its obligation set out in Section 4.7(a)}.

B

Rocco Sebastiano
Pariner

416.862.5859 DIRECT
416.862.6666 FACSIMILE
rsebastiano@osler.com

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontario, Canada MSX 1B8
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This e-mail message is privileged, confidential and subject to
copyright. Any unauthorized use or disclosure is prohibited.

Le contenu du présent courriel est privilégié, confidentiel et
soumis & des droits d'auteur. Il est interdit de i'utiliser ou
de le divulguer sans autorisation.




Crystal Pritchard

From: _ S Michael Lyle .~

Sent: "~ Wednesday, August 03 2011 945 PM :

To: ‘Sebastiano, Rocco' :

Cc: " 'Smith, Elliot’; 'Ivanoff Paut'

Subject: RE: Draft Gas Turbine Clause for Arbitration Agreement
Attachments: 4 7gasturbines.docx

A couple of comments in the attached. How would this work if these steps in 5.4.7 were carried out after the arbitrator
had issued the award? '

Michael Lyle

General Counsel and Vlce President
Legal, Aboriginal & Regulatory Affairs
Ontario Power Authority

120 Adelaide Sireet West, Suite 1600
Toronto, Ontario, M5H 1T1

Direct: 416-969-6035

Fax: 416.969.6383

Email: michael. lyle@powerauthority.on.ca

This e-mail message and any files fransmitted with it are intended only for the named recipient({s) above and may contain information that is privileged, confidential
and/or exempt from disclosure under applicable law. If you are not the intended reclplent(s) any dissemination, distribution or copying of this e-mail message or
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately

and delete this e-mail message

From: Sebastiano, Rocco [mailto:RSebastiano@osler.com]
Sent: August 3, 2011 9:27 PM

To: Michael Lyle

Cc: Smith, Elliot; Ivanoff, Paul

Subject: Draft Gas Turbine Clause for Arbitration Agreement

Mike, here is a first cut at a clause to deal with the gas turbines. I am working on the proposed revisions for the
other two concepts.

Regards, Rocco

Section 4.7 Gas Turbines

The Parties acknowledge that TCE has entered into an equipment supply contract (as amended, the “Equipment Supply
Contract”) with MPS Canada, Inc. {(“MPS”) dated July 7, 2009, for the purchase of two M501GAC gas turbines, which
were subsequently modified to include “fast start” capability (the “Gas Turbines”).

{(a) TCE shall mitigate any damages it may suffer in connection with the Gas Turbines resulting from the cancellation
of the OGS, by assigning, seiling or otherwise disposing of the Gas Turbines or assigning or amending the
Equipment Supply Contract (“Proposed Gas Turbine Mitigation Measures”).

(b) After all material details relating to a Proposed Gas Turbine Mitigation Measure have been finalized, TCE shall
provide the OPA with a detailed explanation of such Proposed Gas Turbine Mitigation Measure. For a period of
[90 days] after the OPA has received such explanation, the OPA (or a third party to be designated by the OPA}
shall have the right to take an assignment of the Equipment Supply Cantract in exchange for paying to TCE an
amount equal to all amounts paid by TCE to MPS pursuant to the Equipment Supply Contract and assuming any

remaining obligations TCE has under the Equipment Supply Contract. Such right of assignment shall only be
1



conditional on MPS5’s consent in accordance with the terms of the Equipment Supply Contract, and TCE shall, at
the OPA’s expense, provide all reasonable assistance to the OPA {or the third party so designated by the OPA, if
applicable} in securing such consent from MPS.

(c) If the OPA does not exercise the right set out in Section 4.7(b), TCE may proceed with the Proposed Gas Turbine
Mitigation Measureé in accordance with its obligation set out in Section 4.7(a). ' .

B

Rocco Sebastiano
Partner

416.862.5859 DIRECT
416.862.6666 FACSIMILE

rsebastiano@osler.com

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontario, Canada M5X 1B8
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This e-mail message is privileged, confidential and subject to
copyright. Any unauthorized use or disclosure is prohibited.

Le contenu du présent courriel est privilégié, confidentief et
sournis & des droits d'auteur. Il est interdit de J'uiiliser ou
de le divulguer sans autarisation.




] Section 4.7 Gas Turbines

The Parties ackﬁowledge that TCE has entered into an equipment supply contract {as amended, the
“Equipment Supply Contract”} with MPS Canada, Inc. (*MPS”} dated July 7, 2008, for the purchase of
two M501GAC gas turbines, which were subsequently modified to include “fast start” capability (the

“Gas Turbines”).

{a) TCE shall mitigate any damages it may suffer in connection with the Gas Turbines resulting from

assigning or amending the Equipment Supply Contract {"Proposed Gas Turbine Mitigation

Measures”}.
(b) After all material details relating to a Proposed Gas Turbine Mitigation Measure have been

Mitigation Measure. For a period of [90 days] after the OPA has received such explanation, the
OPA (or a third party to be designated by the OPA} shall have the right to take an assignment of
the Equipment Supply Contract in exchange for paying to TCE an amount equal to ail amounts
paid by TCE to MPS pursuant to the Equipment Supply Contract and assuming any remaining
obligations TCE has under the Equipment Supply Contract. Such right of assignment shall only be
conditional on MPS's consent in accordance with the terms of the Equipment Supply Contract,
and TCE shall, at the OPA’s expense, provide all reasonable assistance to the OPA {or the third
party so designated by the OPA, if applicable} in securing such consent from MPS.

I {c)_If the OPA does not exercise the right set out in Section 4.7{b), TCE may proceed with the
Proposed Gas Turbine Mitigation Measure in accordance with its obligation set out in Section

4.7(a).
{e}——







Crystal Prifchard

From: | Sebastiano, Rocco [RSebastiano@osler.com]

Sent: Wednesday, August 03, 2011 10:27 PM

To: : MichaelLyle - .

Cc: Smith, Elliot; tvanoff, Paul

Subject: Limitation of Damages and Split of Final Award Clause

Mike, here are the other proposed clauses:

Section 4.3(d)

(d)  The Parties agree that the waiver of defences relating to Section 14.1 of the CES Confract set out in this
Arbitration Agreement is intended to apply to the determination of TCE’s reasonable damages associated with
the anticipated financial value of the CES Contract (such as loss of profits), but is not intended to apply to other
special, indirect, incidental, punitive, exemplary or consequential damages (such as loss of revenues not
contemplated by the CES Contract).

- Section 7.5 Split of Final Award between Respondents

Notwithstanding any finding of liability as between the Respondents which may be determined by the
Arbitrator in the Final Award [or interim final award], except where the Final Award [or interim final award] is
satisfied the transfer of an asset of Equivalent Value, the Respondents agree that the liability for payment of the
Final Award [or interim final award] shall be split equally between the Respondents.

E|

Rocco Sebastiano
Partner

416.862.5859 DIRECT
416.862.6666 FACSIMILE

rsebastiano@osler.com

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontario, Canada M5X 1B8

]

This e-mail message is privileged, confidential and subject to
copyright. Any unauthorized use or disclosure is prohibited.

Le contenu du présent courrie! est privilégié, confidentiel et
soumis & des droifs d'auteur. Il est interdit de l'utiliser ou
de le divulguer sans autorisation.







Crystal Pritchard

From: Michael Lyle

Sent: Wednesday, August 03, 2011 10:34 PM

To: 'Sebastiano, Rocco'

Cc: 'Smith, Elliot'; 'lvanoff, Paul'

Subject: RE: Limitation of Damages and Split of Final Award Clause

Looks good but for a missing “by” after the word satisfied in s.7.5. Can you put all of the changes in a single document
and | will ship them around to the client and we will have a discussion in the morning? Thanks.

Michael Lyle

General Counsel and Vice President
Legal, Aboriginal & Regulatory Affairs
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario, M5H 1T1

Direct: 416-969-6035

Fax: 416.969.6383

Email: michael.lvle@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential
andfor exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or
any files fransmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately
and delete this e-mail message )

From: Sebastiano, Rocco [mailto:RSebastiano@aosler.com]
Sent: August 3, 2011 10:27 PM

To: Michael Lyle

Cc: Smith, Elliot; Ivanoff, Paul

Subject: Limitation of Damages and Split of Final Award Clause

Mike, here are the other proposed clauses:

Section 4.3(d)

(d)  The Parties agree that the waiver of defences relating to Section 14.1 of the CES Contract set out in this
Arbitration Agreement is intended to apply to the determination of TCE’s reasonable damages associated with
the anticipated financial value of the CES Contract (such as loss of profits), but is not intended to apply to other
special, indirect, incidental, punitive, exemplary or consequential damages (such as loss of revenues not
contemplated by the CES Contract).

Section 7.5 Split of Final Award between Respondents

Notwithstanding any finding of liability as between the Respondents which may be determined by the
Arbitrator in the Final Award [or interim final award], except where the Final Award [or interim final award] is
satisfied the transfer of an asset of Equivalent Value, the Respondents agree that the liability for payment of the
Final Award [or interim final award] shall be split equally between the Respondents.

B

Rocco Sebastiano



Partner

416.862.5859 DIRECT
416.862.6666 FACSIMILE
rsebasfiano@osler.com

Osler, Hoskin & Harcourt LLF
Box 50, 1 First Canadian Place
Toronto, Ontario, Canada M5X 1B8
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This e-mail message is privileged, confidential and subject to
copyright. Any unauthorized use or disclosure is prohibited.

Le contenu du présent courriel est privilégié, confidentiel et
soumis & des droits d'auteur. i est interdit de l'utiliser ou
de le divulguer sans autorisation.




Crystal Pritchard

From: Mlchael Lyle :

Sent; Woednesday, August 03, 2011 10:54 PM

To: . Colin Andersen; JoAnne Butler, Michael Killeavy; Brett Baker
Subject: TCE. .

Attachments: arbagreementnewclauses.doc

See attached proposed clauses for the arbitration agreement developed by Osiers.

Michael Lyle

General Counsel and Vice President
Legal, Aboriginal & Regulatory Affairs
Ontario Power Authority

120 Adelaide Sireet West, Suite 1600
Toronto, Ontario, M&H 171

Direct; 416-869-6035

Fax: 416.969.6383

Email: michael.lyle@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential
andfor exermpt from disclosure under applicable law. If you are not the infended I‘eCipIEl'lt(S) any dissemination, distribution or copying of this e-mail message or
any files transmitted with it is strictly prohibited, If you have received this message in error, or are not the named recipient(s), please notify the sender immediately

and delete this e-mall message







Proposed New Clauses for the Draft Arbitration Agreement

Section 4.3(d)

(d)  The Parties agree that the waiver of defences relating to Section 14.1 of the CES Contract
set out in this Arbitration Agreement is intended to apply to the determination of TCE’s
reasonable damages associated with the anticipated financial value of the CES Contract (such as
loss of profits), but is not intended to apply to other special, indirect, incidental, punitive,
exemplary or consequential damages (such as loss of revenues not contemplated by the CES
Contract).

Section 4.7 Gas Turbines

The Parties acknowledge that TCE has entered into an equipment supply contract (as amended,
the “Equipment Supply Contract™) with MPS Canada, Inc. (“MPS™} dated July 7, 2009, for the
purchase of two M501GAC gas turbines, which were subsequently modified to include “fast
start” capability (the “Gas Turbines”™). _

(a) TCE shall mitigate any damages it may suffer in connection with the Gas Turbines
resulting from the cancellation of the OGS, by assigning, selling or otherwise disposing of the
Gas Turbines or assigning or amending the Equipment Supply Contract (“Proposed Gas Turbine
Mitigation Measures™).

(b)  After all material details relating to a Proposed Gas Turbine Mitigation Measure have
been finalized, and prior to the commencement of the Arbitration Hearing, TCE shall provide the
OPA with a detailed explanation of such Proposed Gas Turbine Mitigation Measure. For a period
of {90 days] after the OPA has received such explanation, the OPA (or a third party to be
designated by the OPA) shall have the right to take an assignment of the Equipment Supply
Contract in exchange for paying to TCE an amount equal to all amounts paid by TCE to MPS
pursuant to the Equipment Supply Contract and assuming any remaining obligations TCE has
under the Equipment Supply Confract. Such right of assignment shall only be conditional on
MPS’s consent in accordance with the terms of the Equipment Supply Contract, and TCE shall,
at the OPA’s expense, provide all reasonable assistance to the OPA (or the third party so
designated by the OPA, if applicable) in securing such consent from MPS.

(c) If the OPA does not exercise the right set out in Section 4.7(b), TCE may proceed with
the Proposed Gas Turbine Mitigation Measure in accordance with its obligation set out in

Section 4.7(a).
Section 7.5 Split of Final Award between Respondents

Notwithstanding any finding of liability as between the Respondents which may be determined
by the Arbitrator in the Final Award [or interim final award], except where the Final Award for
interim final award] is satisfied by the transfer of an asset of Equivalent Value, the Respondents
agree that the liability for payment of the Final Award [or interim final award] shall be split
equally between the Respondents.







Crystal Pritchard

From: Michael Killeavy

Sent: Thursday, August 04, 2011 8:17 AM

To: Michael Lyle; Colin Andersen; JoAnne Butler; Breit Baker
Subject: RE: TCE

Attachments: arbagreementnewclauses-MK Comments.docx
Importance: High

I have a few minor suggestions in the attached mark-up.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 1T1

416-969-6288

416-520-9788 (CELL)

416-967-1947 (FAX)

From: Michael Lyle

Sent: August 3, 2011 10:54 PM

To: Colin Andersen; JoAnne Butler; Michael Killeavy; Brett Baker
Subject: TCE

See attached proposed clauses for the arbitration agreement developed by Oslers.

Michael Lyle

General Counsel and Vice President
Legal, Aboriginal & Regulatory Affairs
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario, MSH 1T1

Direct; 416-969-6035

Fax: 416.969.6383

Email: michael.lyle@powerauthorify.on.ca

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s}, any dissemination, disiribution or copying of this e-mail message or
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately

and delete this e-mail message






Proposed New Clauses for the Draft Arbitration Agreement

Section 4.3(d)

(d)  The Parties agree that the waiver of defences relating to Section 14.1 of the CES Contract
set out in this Arbitration Agreement is intended to apply to the determination of TCE’s
reasonable damages associated with the anticipated financial value of the CES Contract (such as
loss of profits under the CES Contract), but is not intended to apply to other special, indjrect,
incidental, punitive, exemplary or consequential damages (such as loss of revenues not
contemplated by the CES Contract).

~ Section 4.7 Gas Turbines

The Parties acknowledge that TCE has entered into an equipment supply contract (as amended,
the “Equipment Supply Contract”) with MPS Canada, Inc. (“MPS”) dated July 7, 2009, for the
purchase of two M501GAC gas turbines, which were subsequently modified to include “fast
start” capability (the “Gas Turbines™).

(2) TCE shall mitigate any damages it may suffer in connection with the Gas Turbines
resulting from the cancellation of the OGS, by assigning, selling or otherwise disposing of the
Gas Turbines or assigning or amending the Equipment Supply Contract (“Proposed Gas Turbine
Mitigation Measures™).

(b)  After all material details relating to a Proposed Gas Turbine Mitigation Measures have
been finalized, and prior to the commencement of the Arbitration Hearing, TCE shall provide the
OPA with a detailed explanation of such Proposed Gas Turbine Mitigation Measures. For a
period of [90 days] after the OPA has received such explanation, the- OPA (or a third party to be
designated by the OPA) shall have the right to take an assignment of the Equipment Supply
Contract in exchange for paying to TCE an amount equal to all amounts paid by TCE to MPS
pursuant to the Equipment Supply Contract and assuming any remaining obligations TCE has
under the Equipment Supply Contract. Such right of assignment shall only be conditional on
MPS’s consent in accordance with the terms of the Equipment Supply Contract, and TCE shall,
at the OPA’s expense, provide all reasonable assistance to the OPA (or the third party so
designated by the OPA, if applicable) in securing such consent from MPS.

(c¢)  If the OPA does not exercise the right set out in Section 4.7(b), TCE may proceed with
the Proposed Gas Turbine Mitigation Measures in accordance with its obligation set out in

Section 4.7(a).
Section 7.5 Split of Final Award between Respondents

Notwithstanding any finding of liability as between the Respondents which may be determined
by the Arbitrator in the Final Award [or interim final award], except where the Final Award [or
interim final award] is satisfied by the transfer of an asset of Equivalent Value, the Respondents
agree that the liability for payment of the Final Award [or interim final award] shall be split
equally between the Respondents:







Crystal Pritchard

From: Michael Lyle -

Sent: Thursday, August 04, 2011 11:12 AM

To:: 'Sebastiano, Rocco! -+ . o
Subject: ; - RE: Draft Arbitration Agreement_FINAL15_{O

| agree the recital does not work to address our concern which is why [ did not mention it in the email.

Michael Lyle

General Counsel and Vice President
Legal, Aboriginal & Regulatory Affairs
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario, M5H 1T1

Direct: 416-969-6035

Fax: 416.869.6383

Email: michael.lyle@powerauthority.on.ca

This e-mail message and any files fransmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or
any files transmitted with It is strictly prohibited. If you have received this message in ermor, or are not the named recipient(s), please nofify the sender immediately
and delete this e-mail message

From: Sebastiano, Rocco [mailto;RSebastiano@osler.com]

Sent: August 4, 2011 11:00 AM

To: Michael Lyle

Subject: RE: Draft Arbitration Agreement_FINALIS5_IO

Certainly “to be comprised of” is better, but I am still concerned that the next clause in (A) says “the net profit
to be earned by TCE over the 20 year life of the CES Contract” which could be interpreted to be broader than
“the net profit to be earned under the CES Contract”. 1 would prefer that (A) be amended to read “the net profit
to be earned by TCE under the CES Contract over the 20 year term of the CES Contract”,

Regarding the new recital, it does not address a 50/50 split of the award. Rather, it leaves it to “the respective
shares of the amount”. Would this then be left to the arbitrator to decide?

From: Michael Lyle [mailto:Michael.Lyle@powerauthority.on.ca]
Sent: Thursday, August 04, 2011 10:18 AM

To: Sebastiano, Rocco

Subject: FW: Draft Arbitration Agreement_FINAL15_IO

1 think the language in 4.30©(ii} — comprised rather than includes gives us what we want. Do you agree?

Michaei Lyle

General Counsel and Vice President
Legal, Aboriginal & Regulatory Affairs
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario, M5H 1T1

Direct: 416-869-6035



Fax; 416.969.6383
Email: michael.lvie@powerauthority.on.ca

This e-mail message and any files transimitted with it are intended only for the named recipient{s) above and may contain information that is privileged, confidential
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s}, any dissemination, distribution or copying of this e-mail message or
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately
and delete this e-mail message

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination,
distribution or copying of this e-mail message or any files transrnitted with it is strictly prohibited. If you have received this message in error,
or are not the named recipient(s), please notify the sender immediately and delete this e-mail message.

From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.ca)
Sent: August 4, 2011 10:14 AM

To: Michael Lyle

Subject: Draft Arbitration Agreement_FINAL15_IO

Mmhael

Just wondermg if the addmon of the new rec1ta1 and add1t10na1 language in 4, 3(c)(11) could answer two of your
concerns? If so then perhaps we could just add some language about the turbines. -

=

Could you plssse get back to me as soon as possible. |
Thanks
Dermot

Dermot P. Muir

General Counsel and Corporate Secretary
Infrastructure Ontario

777 Bay Street, 9th Floor

Toronto, Ontario

M5G2C8

{416) 325-2316 ..

(416) 263-5914 (fax)
Dermot.Muir@infrastructureontario.ca

SOLICITOR/CLIENT PRIVILEGE

This e-maﬂ is mtended only fur the personal and confidential use of the xecxplent(s) named above T the reader of thxs e-maﬂ i5 not an mtended recipient,
you have received this e-mail in error and any review, dissemination, distribution or copying is strictly prolnl:uied. Ifynu have recewedthls e-mail in error,
please notify the: sender immediately by return e-mail and permanently delete the copy you received. .




Proposed New Clauses for the Draft Arbitration Agreement

Section 4.3(d)

(d)  The Parties agree that the waiver of defences relating to Section 14.1 of the CES Contract
set out in this Arbitration Agreement is intended to apply to the determination of TCE’s
reasonable damages associated with the anticipated financial value of the CES Contract (such as
loss of profits under the CES Contract), but is not intended to apply to other special, indjrect,
incidental, punitive, exemplary or consequential damages (such as loss of revenues not
contemplated by the CES Contract).

~ Section 4.7 Gas Turbines

The Parties acknowledge that TCE has entered into an equipment supply contract (as amended,
the “Equipment Supply Contract”) with MPS Canada, Inc. (“MPS”) dated July 7, 2009, for the
purchase of two M501GAC gas turbines, which were subsequently modified to include “fast
start” capability (the “Gas Turbines™).

(2) TCE shall mitigate any damages it may suffer in connection with the Gas Turbines
resulting from the cancellation of the OGS, by assigning, selling or otherwise disposing of the
Gas Turbines or assigning or amending the Equipment Supply Contract (“Proposed Gas Turbine
Mitigation Measures™).

(b)  After all material details relating to a Proposed Gas Turbine Mitigation Measures have
been finalized, and prior to the commencement of the Arbitration Hearing, TCE shall provide the
OPA with a detailed explanation of such Proposed Gas Turbine Mitigation Measures. For a
period of [90 days] after the OPA has received such explanation, the- OPA (or a third party to be
designated by the OPA) shall have the right to take an assignment of the Equipment Supply
Contract in exchange for paying to TCE an amount equal to all amounts paid by TCE to MPS
pursuant to the Equipment Supply Contract and assuming any remaining obligations TCE has
under the Equipment Supply Contract. Such right of assignment shall only be conditional on
MPS’s consent in accordance with the terms of the Equipment Supply Contract, and TCE shall,
at the OPA’s expense, provide all reasonable assistance to the OPA (or the third party so
designated by the OPA, if applicable) in securing such consent from MPS.

(c¢)  If the OPA does not exercise the right set out in Section 4.7(b), TCE may proceed with
the Proposed Gas Turbine Mitigation Measures in accordance with its obligation set out in

Section 4.7(a).
Section 7.5 Split of Final Award between Respondents

Notwithstanding any finding of liability as between the Respondents which may be determined
by the Arbitrator in the Final Award [or interim final award], except where the Final Award [or
interim final award] is satisfied by the transfer of an asset of Equivalent Value, the Respondents
agree that the liability for payment of the Final Award [or interim final award] shall be split
equally between the Respondents:







This e-mail message is privileged, confidential and subject o
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Crystal Pritchard

From: Michael Lyle

Sent: Thursday, August 04, 2011 1:22 PM

To: Colin Andersen

Subject: New clauses

Attachments: proposed new clauses comprehensive.docx

Here is the version which incorporates the three changes. Note that for the bottom one the only language changes are
those words in bold. Also, below is one of the recitals in the first version of the arbitration agreement we received last
Thursday when OPA was not to be a party to the agreement. You will note that the Crown was going to take on ali
liability.

_ AND WHEREAS the Respondent has agreed to pay TCE its reasonable damages arising from
the termination of the CES Contract, including the anticipated financial value of the CES Contract;

Michael Lyle

General Counsel and Vice President
Legal, Aboriginal & Regulatory Affairs
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario, M5H 1T1

Direct: 416-969-6035

“Fax: 416.969.6383

Email: michael.lyle@powerauthorify.on.ca

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidenfial
and/or exempt from disclosure under appficable law. H you are not the inlended recipient(s), any dissemination, distribution or copying of this e-mail message or
any files transmitted with it is strictly prohibited. If you have recelved this message in error, or are not the named recipient(s), please notify the sender immediately

and delete this e-mail message






Section 7.5 Split of Final Award between Respondents

Notwithstanding any finding of liability as between the Respondents which may be determined
by the Arbitrator in the Final Award [or interim final award], except where the Final Award [or
interim final award] is satisfied by the transfer of an asset of Equivalent Value, the Respondents
agree that the liability for payment of any component of the Final Award [or interim final award]
which is with respect to loss of profits or indirect or consequential damages shall be paid by the

Crown.
Section 4.7 Gas Turbines

The Parties acknowledge that TCE has entered into an equipment supply contract (as amended,
the “Equipment Supply Contract™) with MPS Canada, Inc. (“MPS™) dated July 7, 2009, for the
purchase of two M501GAC gas turbines, which were subsequently modified to include “fast
start” capability (the “Gas Turbines™).

TCE shall give OPA at least 60 days notice before it assigns, sells or otherwise disposes of the
Gas Turbines. Prior to the earlier of the assignment, sale or other disposition of the Gas Turbines
and the commencement of the Arbitration Hearing, OPA shall have the option to take an
assignment of the Equipment Supply Confract in exchange for paying to TCE an amount equal to
all amounts paid by TCE to MPS pursuant to the Equipment Supply Contract and assuming any
remaining obligations TCE has under the Equipment Supply Contract. Such option of
assignment shall only be conditional on MPS’s consent in accordance with the terms of the
Equipment Supply Contfract, and TCE shall, at the OPA’s expense, provide all reasonable
assistance to the OPA (or the third party so designated by the OPA, if applicable) in securing
such consent from MPS.

Section 4.3(c)(ii) Reasonable Damages

For greater certainty, the amount of reasonable damages to which the Claimant is entitled will be
based upon the following agreed facts:

Q...

(if)  the reasonable damages including the anticipated financial value of the CES Contract is
understood to be comprised of [NTD: Ianguage in bold replaces early “to include”
Ianguage] the following components:

(A)the net profit to be earned by TCE under the CES Contract over the 20 year
life of the CES Contract; .....






Crystal Pritchard

From: _ Michael Lyle :

Sent: Thursday, August 04, 2011 5: 04 PM
To: Irene Mauricette

Cc: Breit Baker

.Subject: FW: Confidential - TCE and Leninox

I think this might be the one but it already went to Amir.

Michael Lyle : ‘

General Counsel and Vice President

Legal, Aboriginal & Regulatory Affairs

Ontario Power Authority - e : -
120 Adelaide Street West, Suite 1669 '

Toronto, Ontario, M5H 1T1

Direct: 416-969-6035

Fax: 416.969.6383

Email: michael.lyle@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for the named
recipient(s) above and may contain information that is privileged, confidential and/or exempt
from disclosure under applicable law. If you are not the intended recipient(s), any
dissemination, distribution or copying of this e-mail message or any files transmitted with
it is strictly prohibited. If you have received this message in error, or are not the named
recipient(s), please notify the sender immediately and delete this e-mail message

————— Original Message-----

From: James Hinds [mailto:jim hinds@irish-~line.com]
Sent: August 3, 2011 7:38 AM

To: Michael Lyle; Amir Shalaby; JoAnne Butler

Cc: Colin Andersen

Subject: Confidential - TCE and Lennox

Folks,

As I am plowing through the slide deck, I was struck by the two statements on Slide 9, namely
that Replacement Projects might cost the ratepayer more than our worst case scenario in the
event that it were to go to litigation.

Mathematically true, but not the full story and not an accurate reading of where we find
ourselves right now.

If it were to go to litigation and if the ratepayer is assumed to bear the full burden of the
outcome, the ratepayer gets no electrons. If a Replacement Project is done, the ratepayer
gets electrons. We should be biased towards some form of Replacement Project.

When we were in negotiations with TCE about a KW peaker, we tried to establish parameters
whereby we could accommodate TCE's costs on the cancelled 945MW Oakville combined cycle plant
within the envelope of a 50@0MW peaker. Slides 8 and 16, previously seen by the Board. We
established an "out edge" of this envelope in respect of a peaker; this was not acceptable to

TCE.



When I0 took over negotiations, they changed the envelope to Lennox, an antiquated 2,100MW
baseload dual fuel plant and Nantikoke, a 4,480MW coal-to-gas conversion opportunity. On the
face of it, it makes more sense that TCE's demands can be accommodated by folding in the

business proposition of a 945MW combined cycle plant. into either of these alternative sites.

The question isn't just "cost to the ratepayer™ - it is "value to the ratepayer”.

Let's focus on Lennox. Since 2006, Lennox has been running on a yearly contract which
presently costs the ratepayer $110MM per year. And for what? What is its capacity
utilization? The only time I've seen it running recently was once during the heat spell this
past July. It is my understanding that OPG has written the plant off to zero and has filed
notice to close it; the only reason it is still running is the must-run contract. Absent the
TCE discussion, we were wanting to extend the contract on Lennox for ‘three to ten years. What
is the NPV of that contract extension - $360MM to $908MM by a quick calculation. What value
does running Lennox this way create for the ratepayer?

If the proposed Lennox rebuild eliminates some or all of those costs currently borne by the
ratepayer, isn't that a source of ratepayer value?

My point is that the real question here is this: what is the value for ratepayer of Lennox as
presently run and Lennox reconfigured with the Oakville turbines? Costs to the ratepayer
under the latter will probably be higher, but the question is the value to the ratepayer. We
need to have a more practical and financially articulate position before we engage in this
discussion this afternoon.

Jim Hinds
(416) 524-6949



Crystal Pritchard

From: ' Mlchael Lyle

Sent: Thursday, August 04, 2011 5 24 PM
To: 'Dermat. Mun‘@lnfrastructureontarlo ca'
Subject: - Re: turbines '

In a meeting. Let's talk at 6.

Erom: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.cal
Sent: Thursday, August 04, 2011 05:22 PM

To: Michael Lyle
Subject: turbines

Michael:

MAG would like to add to the turbines language as follows. Please let me know if you’re fine with this.

Gas Turbines

The Parties acknowledge that TCE has entered into an equipment supply contract (as amended, the “Equipment
Supply Contract”) with MPS Canada, Inc. (“MPS”) dated July 7, 2009, for the purchase of two M501GAC gas
turbines, which were subsequently modified to include “fast start” capability (the “Gas Turbines”).

Prior to the earlier of the assignment, sale or other disposition of the Gas Turbines and the commencement of
the Arbitration Hearing, OPA shall have the option to take an assignment of the Equipment Supply Contract in
exchange for paying to TCE an amount equal to all amounts paid by TCE to MPS pursuant to the Equipment
Supply Contract and assuming any remaining obligations TCE has under the Equipment Supply Contract. Such
option of assignment shall only be conditional on MPS’s consent in accordance with the terms of the Equipment
Supply Contract, and TCE shall, at the OPA’s expense, prowde all reasonable assistance to the OPA (or the
third party so designated by the OPA, if applicable) in securing such consent from MPS. TCE shall give OPA
60 days notice before it assigns, sells or otherwise disposes of the Gas Turbines. In any such.sale, a531gnment
or disposition all’ commercially reasonable meants shall be éemployed in an effort to obtain the market value of

the turbines.

Thanks

Dermot P. Muir

General Counsel and Corporate Secretary
Infrastructure Ontario

777 Bay Street, 9th Floor

Toronto, Ontario

M5G 2C8

(416) 325-2316

(416) 263-5914 (fax)
Dermot.Muir@infrastructureontario.ca




SOLICITOR/CLIENT PRIVILEGE

This e-mail is intended only for the personal and confidential use of the recipient(s} named above. If the reader of this e-mail is not an intended recipient,
you have received this e-mail in error and any review, dissemination, distribution or copying is strictly prohibited. ¥ you have received this e-mail in error,
please notify the sender immediately by return e-mail and permanently delete the copy you received. :




: Crystal Prltchard

From E : Mlchael Ly!e

Sent:” o " Thursday, August 04, 2011 6:31 PM
To: 'Dermot. Muir@infrastructureontario.ca' .-
Subject: Re: turbines

| will give you a call.

From: Dermot Muir [mailto:Dermot. Muir@infrastructureontario.ca]
Sent: Thursday, August 04, 2011 06:17 PM

To: Michaef Lyle
Subject: Re: turbines

Michael:

| gave into starvation and have gone home for dinner. Could I ask you fo please send me a draft side agreement this
evening?

I'm happy to talk about it if you would like. 416-473-5667
Thanks a lot.

Dermot

From: Michael Lyle <Michael.l vle@powerauthority.on.ca>

To: Dermot Muir
Sent: Thu Aug 04 17:23:45 2011
Subject: Re: turbines

In a meeting. Let's talk at 6.

From: Dermot Muir [mailto: Dermot.Muir@infrastructureontario.ca]
Sent: Thursday, August 04, 2011 05:22 PM

To: Michael Lyle

Subject: turbines

Michael:
MAG would like to add to the turbines language as follows. Please let me know if you’re fine with this.

Gas Turbines

The Parties acknowledge that TCE has entered into an equipment supply contract (as amended, the “Equipment
Supply Contract”™) with MPS Canada, Inc. (“MPS™) dated July 7, 2009, for the purchase of two M501GAC gas
turbines, which were subsequently modified to include “fast start” capability (the “Gas Turbines™).

Prior to the earlier of the assignment, sale or other disposition of the Gas Turbines and the commencement of
the Arbitration Hearing, OPA shall have the option to take an assignment of the Equipment Supply Contract in
exchange for paying to TCE an amount equal to all amounts paid by TCE to MPS pursuant to the Equipment
Supply Contract and assuming any remaining obligations TCE has under the Equipment Stpply Contract. Such
option of assignment shall only be conditional on MPS’s consent in accordance with the terms of the Equipment

1




Supply Contract, and TCE shall, at the OPA’s expense, provide all reasonable assistance to the OPA (or the
third party so designated by the OPA, if applicable) in securing such consent fromrMPS TCE shall give OPA
60 da S notlce before it ass1gns, sells  or otherwise disposes of _the Gas Turbmes '

Thanks

Dermot P. Muir

General Counsel and Corporate Secretary
Infrastructure Ontario

777 Bay Street, 9th Floor

Toronto, Ontario

M5G 2C8

(416) 325-2316

(416) 263-5914 (fax)
Dermot.Muir@infrastructureontario.ca

SOLICITOR/CLIENT PRIVILEGE

This e-mail is intended only for the personal and confidential use of the recipient(s) named above, If the reader of this e-mail is not an intended recipient,
you have received this e-mail in error and any review, dissemination, distribution or copying is strictly prohibited. If you have received this e-mail in error,
please notify the sender immediately by return e-mail and permanently delete the copy you recefved.

mm

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is
privileged, confidential and/or exempt from disclosure under applicable jaw. If you are not the intended recipient(s), any dissemination,
distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If you have received this message in error,
or are not the named recipient(s), please notify the sender immediately and delete this e-mail message.




Crystal Pritchard

From: Michae! Killeavy _

Sent: Thursday, August 04, 2011 S:19 PM
To: Michael Lyle; 'RSebastiano@osler.com’
Subject: Re: TCE

I'm not sure about what ancillary services would be worth. I'll do some number crunching tomorrow. Thank you for the
update.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1T1
416-969-6288 {office)
416-969-6071 {fax)

416-520-9788 (cell)

Michael.killeavy@powerauthority.on.ca

From: Michael Lyle

Sent: Thursday, August 04, 2011 09:11 PM

To: 'Sebastiano, Rocco' <RSebastiano@osler.com>; Michael Killeavy
Subject: TCE

Not surprisingly, TCE has stated that it does not like either of the changes to limit their damages to exclude other
financial loss arising outside the contract or the option for the turbines. On the first issue, they asserted they were being
“nicked and dimed”. Do we have any sense of what might be the potential additional damages from ancillary services
income etc ? Of course, we are on a crazy deadline. TCE has threatened to “do something” if we have not all signed the

arbitration agreement by 2 tomorrow.

Michael Lyle

General Counsel and Vice President
Legal, Aboriginal & Regulatory Affairs
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario, M5H 1T1

Direct: 416-969-6035

Fax: 416.962.6383

Email: michael.lyle@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain informaticn that is privileged, confidential
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or
any files transmitted with it is strictly prohibited. If you have recsived this message in error, or are not the named recipient(s), please notify the sender immediately

and delete this e-mail message






Crystal Pritchard

From: Michael Lyle

Sent: Thursday, August 04, 2011 9:20 PM
To: ' ‘Sebastiano, Rocco'

Subject: ' Letter Agreement

Attachments: letteragreementreTCE.docx

Government wants a side letter re the split between OPA and the Crown rather than in arbitration agreement. See
attached. Could | have your comments? [ will call you in the morning.

Michzel Lyle

General Counsel and Vice President
Legal, Aboriginal & Regulatory Affairs
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario, M&H 1T1

Direct: 416-969-6035

Fax: 416.969.6383

Email: michael.lvle@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or
any files fransmitted with it is strictly prohibited. If you have received this message in error, or are not the named reciplent{s), please notify the sender immediately

and delete this e-mail message







This letter will confirm the basis upon which Her Majesty the Queen in Right of -
Ontario (the “Crown”) and the Ontario P-ow,er-Authority (the “OPA”) have agreed
to divide between themselves responsibility for the payment of-any award made
under an arbitration agreement (the “Arbitration Agreement) entered into.
between TransCanada Energy Ltd. (“TCE”), the Crown and the OPA with respect to
matters related to a contract between TCE and OPA dated as of October 9, 2009
(the “CES Contract”) for the development and operation of a 900 megawatt gas
fired generating station in Oakvilie, Ontario (the “OGS"). - - - -

By letter dated October 7, 2010, the OPA noted the Minister of Energy’s
announcement of the same day that the Qakville gas piant would not proceed.
The letter stated that OPA would not proceed with the contract and
acknowledged that TCE is entitled to reasonable damages from the OPA, including
the anticipated financial value of the CES Contract. The letter further stated that
the OPA would like to begin negotiations with TCE to reach mutual agreement to
terminate the CES Contract. '

Negotiations have led to agreement that the issues in dispute between TCE, the
Crown and the OPA related to the decision not to proceed with the OGS shouid be
resolved by way of binding arbitration in accordance with the terms of the
Arbitration Agreement. Section 4.3(c)(ii) of the Arbitration Agreement sets out
the three components of which the reasonable damages of TCE are understood to
be comprised. The Crown and the OPA agree that it is appropriate to reach
agreement on which components of damages should be allocated to the Crown
and which should be allocated to the OPA.

The Crown and the OPA agree that, notwithstanding any finding of liability as
between the Respondents which may be determined by the arbitrator, except
where the award of the arbitrator is satisfied by the transfer of an asset of
EquivalentValue-inraccordance with section 7.3 of the Arbitration Agreement, the




OPA shall only be liable for payment of fche component of the arbitrator’s award
that is described in clause 4.3(c)(ii}(B) of the Arbitration Agreement {costs
incurred by TCE in connection with either the performance or termination of the
CES Contract other than costs which have been recovered under the component
of damages which is net profit to be earned by TCE during the 20 year term of the
CES Contract). The Crown and the OPA acknowledge that this agreement is made
for good and valuable consideration, the receipt and sufficiency of which is
hereby acknowledged.

The Crown and the OPA agree that this letter agreement and its contents are to
be held in confidence and shall not be disclosed unless disclosure is required
under the Freedom of Information and Protection of Privacy Act or other
applicable law.

Please execute and return to us the duplicate copy of this letter enclosed to
confirm the foregoing.




Crystal Pritchard

From:
Sent:
To:

Cc: -
Subject;

Folks,

James Hinds [jim_hinds@irish-line.com]

Thursday, August 04, 2011 11:34 PM

lynandnenl@sympatlco ca; Colin Andersen; jmichaelcostello@gmail.com;
ferrari@execulink.com; pimon@yorku.ca; adele@adelehurley com; blourie@ivey.org;
rfi tzgerald?@sympatlco ca

Michael Lyle; John Zych

OPA Board Meeting - Fri Aug 5 1:00 pm

With continuing apologies for the lack of notice, we need to have a telephone Board meeting
tomorrow at 1 pm (Toronto time) to come to a decision on the arbitration agreement and other
matters related to the TCE Oakville dispute.

During the day today, Colin has made significant progress on the terms of the arbitration
agreement and the ratepayer/taxpayer allocation issue.

Unfortunately, we have no present flexibility on the time line as we are responding to a TCE-

imposed deadline.

More details will follow tomorrow.

Jim Hinds
(416) 524-6949







Crystal Pritchard

From: - ' " Michael Killeavy

Sent: Friday, August 05, 2011 4:32 AM
To: | ‘RSebastiano@osler.com’; Michael Lyle
Subject: Re: TCE - =~ - C

Thank. | agree with you. l'l] work on OR this morning.

Michael Killeavy, LL.B., MBA, P.Eng.

Director, Contract Management

Ontario Power Authority S
120 Adelaide St. West, Suite 1600

Toronto, Ontario, M5H 1T1

416-969-6238 (office)

416-969-6071 (fax)

416-520-9788 (cell)

Michael.killeavy@powerauthaority.on.ca

From: Sebastiano, Rocco [mailto:RSebastiano@osler.com]
Sent: Friday, August G5, 2011 01:50 AM

To: Michael Lyle; Michael Killeavy
Subject: Re: TCE

Perhaps Kevin Dick could do a rough cut of the value of OR. As for other possible claims for lost revenue outside of the
CES Contract, considering GEC is claiming $10 million/yr for MR356 for a comparably-sized facility, | could imagine a
situation where TCE's claim includes a significant amount on account of GCGs, in the millions of doilars per year. Also,
PEC advised that as a result of MR356, they had lost in excess of $1 million in revenue since the introduction of the rule
18 months ago and that plant's economics are more generous to the Supplier than OGS.

Bottom-line here is that there are other sources of revenues from the {ESO markets which are not contemplated in the
CES Contract and which would have generated in excess of $1 million per year in actual net revenue to OGS. This does
not amount to nickels and dimes, rather tens of millions of dollars. TCE is not coming clean on this issue in my
estimation.

Regarding the turbine issue, as | indicated to the OPA board, this is a potential liability in the order of $100 million which
according to the agreed split on damages between the OPA and the Province (as per the draft side letter) would fall into
the damages category for which the OPA would be on the hook. Mayhe that's why the Province is not as concerned
about the damages flowing from the turbines as we are.

| would hope that the Province would take a careful approach on these issues. At this stage, TCE is not going to pull the
trigger and jeopardize the only {everage they have because once they issue their claim in court, their leverage is gone.
This is why it is unfortunate that the OPA is not at the negotiating table with TCE... Sorry, | know that | am preaching to

the converted...

Rocco



From: Michael Lyle [mailto:Michael.] yle@powerauthority.on.ca]
Sent: Thursday, August 04, 2011 09:11 PM

To: Sebastiano, Rocco; Michael Killeavy <Michael.Killeavy@powerauthority.on.ca>
Subject: TCE

Not surprisingly, TCE has stated that it does not like either of the changes to limit their damages to exclude other
financial loss arising outside the contract or the option for the turbines. On the first issue, they asserted they were being
“nickel and dimed®. Do we have any sense of what might be the potential additional damages from ancillary services
income etc ? Of course, we are on a crazy deadline. TCE has threatened to “do something® if we have not all signed the
arbitration agreement by 2 tomorrow.

Michael Lyle

General Counsel and Vice President
Legal, Aboriginal & Regulatory Affalrs
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario, M5H 1T1

Direct: 416-969-6035

Fax: 416.269.6383

Email: michael.Wle@powerauthority.on.ca
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