
Section 4.3 Waiver of Defences 

(a) The Respondents agree that they are liable to pay TCE its reasonable 
damages arising from the termination of the CES Contract, including the anticipated 
financial value of the CES Contract. 

(b) The Respondents acknowledge and agree that in the determination of 
the reasonable damages which TCE is to be awarded there shall be no reduction of 
those damages by reason of either: 

(i) limitation on or reduction of the amount of damages which might 
otherwise be awarded as a result of sections 10.5 or 14.1 of the CES 
Contract; or 

(ii) any limitation on or reduction of the amount of damages which 
might otherwise be awarded ·as a result of any possibility or 
probability that TCE may have been unable to obtain any or all 
government or regulatory approvals required to construct and operate 
its generation facility as contemplated in and in accordance with the 
CES Contract. 

(c) For greater certainty, the amount of the reasonable damages to which 
the Claimant is entitled will be based upon the following agreed facts: 

(i) that if the CES Contract had not been terminated then TCE would 
have fulfilled the CES Contract and the generation facility which was 
contemplated by it would have been built and would have operated; 
and 

(ii) the reasonable damages including the anticipated financial value of 
the CES Contract is understood to include the following components: 

(a) the net profit to be earned by TCE over the 20 year life of the 
CES Contract; and 

(b) the costs incurred by TCE in connection with either the 
performance or termination of the CES Contract to the extent 
that these costs have not been recovered in item (a); and 

(c) each Party reserves its rights to argue whether the 
Re!!pondents are liable to compensate the Claimant for the 
terminal value of the OGS, if any, where terminal value is 
understood to mean the economic value of the OGS that may be 
realized by Claimant in the period after the expiration of the 
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Without limiting the jui-isdicti~~ pf,the. Afbiqa,ta'r at.~aw, the subll).issi~n to 
arbitration hereunder shall confer on the Arbitrator the jurisdiction to: 

(a) determine· any question as to• the Arbitrator's jurisdiction including 
any objections with respect to the existence, scope or validity of this 
Agreement; 

(b) deter~e all issues in respe~t of the procedure or evidentiary matters 
governing the Arbitration, in accordance with this Agreement and the 
Act, and mal,<e such orders or directions as r;nay be required in respect 
of such issues; ·

0 

• • 

(c) determine ·any question of law arising in the Arbitration; 

(d) receive and take into account such written or oral evidence tendered 
by the Parties as the Arbitrator determines is relevant and admissible; 

(e) make one or more interlocutory or interim orders; 

(f) include, as part of any award, the payment of interest from the 
appropriate date as determined by the Arbitrator; and 

(g) . proceed in the Arbitration and make any interlocutory or interim 
Award(s), as deemed necessary during the course of the hearing of the 
Arbitration, and the Final Award (defined below) 

Section 4.5 Costs 

The Parties agree that the Arbitrator has the jurisdiction to award costs to any 
of the Parties, and that the Arbit:t:ator will make a determination with respect to any 

. Party's entitlement to costs by analogy to the Ontario Rules of Civil Procedure, R.R.O. 
1990, Reg 194 ( the "Rules") and with regard to the relevant case law, after hearing 
submissions from the Parties with respect to costs following the Final Award, or an 
interim or interlocutory order or award in relation to any interirri. or interlocutory 
motion. The Arbitrator's accounts shall be borne equally by the Parties, together 
with all other ancillary, administrative and technical expenses that may be incurred 
during the course of the Arbitration, including but not limited to costs for .court 
reporter(s), transcripts, facilities and staffing (the "Expenses"), but the Arbitrator's 
accounts and the Expenses shall be ultimately determined with reference to the 



Rules and the case law, at the same time that other issues with respect to costs are 
determined following the Final Award. 

Section 4;6 Timetable 

Any deadlines contained in this Agreement may be extended by mutual 
agreement of the Parties or order of the Arbitrator, and the Arbitrator shall be 
advised of any changes to any deadlines. 

ARTICLES 
SUBMISSION OF WRITTEN STATEMENTS 

Section 5.1 Statement of Claim 

The Claimant shall deliver a Statement of Claim on or before October 6, 2012 

Section 5.2 Defence 

The Respondents shall each deliver a Statement of Defence within 30 days 
following the delivery of the Statement of Claim. 

Section 5.3 Reply 

The Claimant shall deliver a Reply within 30 days following the delivery of. 
the Statements of Defence. 

ARTICLE6 
CONDUCT OF THE ARBITRATION 

Section 6.1 Documentary Discovery 

The Parties will meet and con£er with respect to documentary production 
within 30 days following the last date by which a Reply is to be delivered. At the 
meeting with respect to documentary production, counsel for the Parties will discuss 
and attempt to agree on the format of the documents to be delivered. 

The scope of documentary production is to be determined by the Parties 
when they meet and con£er. For greater clarity, the scope of documentary 
production is not as broad as that contemplated by the Rules. Rather, the Parties are 
required to disclose the documentation that they intend to or may rely on at the 
arbitration, as well as documents which fall into the categories (relevant to the issues 
in dispute) identified by opposing counsel at the meet and con£er meeting or as may 
arise out of the examinations for discovery: 

In preparation of witnesses for discovery and in connection with 
documentary production the .Parties will use all relevant powers to ensure that all 
documents in their power, possession or control are produced in the Arbitration. 



· When: they meet and confer, the Parties shall determine a date by which each 
shall· deliver to. the othe~j· a list identifying. any· and all records and dOCJlm.ents, 
whether· 'written; electro'nic or otherwis·e, being ·produced for the purpose of this 

. Arbitration~ and by \vhich each 'shall deliver the documents in the format agreed to 
by the Parties:. ill the eventthat the Parties cant come to agreement- on these dates 
they will refer the decision back to the Arbitrator. 

Section 6.2 Evidence by Witness Affidavits 

On a date to be determined by the Parties when· they meet and comer, the 
Parties shall deliver to each other sworn affidavits of each of their witnesses. 

On a date to be determined by the Parties when they meet and confer, the 
Parties shall deliver to each other· responding sworn affidavits from their witnesses. 

Section 6.3 Cross Examinations on Affidavits 

The Parties agree that cross examinations of the affiants will take place on a 
date to be agreed, with each Party limited to one. day of cross examination per 
witness, or such other time as may be agreed between the Parties upon review of the 
affidavits or may be ordered by the Arbitrator. 

Within 30 days following cross examinations, the Parties will come to an 
agreement on hearing procedure· with respect to calling viva voce evidence, or will 
attend before the Arbitrator to determine such procedure (the "Hearing Procedure"). 

Section 6.4 Expert Reports 

The Parties agree that experts shall meet prior to the preparation of expert 
reports to confer and, if possible, agree and settle the assumptions and facts to be 
used in the expert reports. 

The Parties agree on the following timetable for delivery of expert reports: 

(a) expert reports of each Party shall be delivered within 45 days after 
completion of cross examinations. 

(b) responding (reply) expert reports of each Party shall be exchanged 
within 30 days ·of the exchange of expert reports. 

(c) all expert reports delivered and filed in the Arbitration shall include 
and attach a copy of the expert's Curriculum Vitae and a declaration of 
independence. 

Section 6.5 Arbitration Hearing 

The Arbitration Hearing shall take place in Toronto on dates to be agreed by 
.the Parties. The Arbitration Hearing shall be conducted in an expeditious manner 



and in accordance with the Hearing Procedure. A court reporter will be present at 
each day of the Arbitration Hearing and the court reporter will provide the Parties 
with real-time transcription of the day's evidence, and the court reporter will also 
provide the Parties with copies of daily transcripts of each day's evidence. The costs 
of the court reporter will be divided between the Parties during the course of the 
Arbitration and it will form part of the costs of the Arbitration, which will ultimately 
be decided with reference to Section 4.5 above. 

Section 6.6 Witness Statements 

The Parties will attempt to reach agreement with regard to whether the 
evidence-in-chief of witnesses will be provided by way of Affidavit rather than oral 
testimony. If the evidence of a witness is to be provided by way of Affidavit, the 
witness will nevertheless, if requested, be available at the hearing for cross­
examination. 

Each witness who gives oral testimony at the Arbitration Hearing will do so 
under oath or affirmation. 

Section 6.7 Examinations and Oral Submissions 

Unless otherwise agreed, each Party may examine-in-chief and re-examine its 
own witnesses and cross-examine the other Party's witnesses at the Arbitration 
Hearing. The Parties shall agree upon, failing which the Arbitrator shall impose, 
time limits upon both examination-in-chief and cross examination of witnesses. 
Each Party shall be entitled to present oral submissions at the Arbitration Hearing. 

Section 6.8 Applicable Law 

The Arbitrator shall apply the substantive law applicable in the Province of 
Ontario. The Arbitrator shall apply the procedural rules set out in this Arbitration · 
agreement and the Act and by analogy to the Rules, to the extent that procedures are · 
not dealt with in this Arbitration Agreement or in the Act. 

Section 6.9 

Subject to the terms of this Arbitration Agreement, the Arbitrator may 
conduct the Arbitration Hearing in such manner as he/ she considers appropriate, 
provided that the Parties are treated with equality, and that at any stage of the 
proceedings each Party is given full opportunity to present its case. 

Section 6.10 

Each Party may be represented by legal counsel at any and all meetings or 
hearings in the Arbitration. Each person who attends the Arbitration Hearing is 
deemed to have agreed to abide by the provisions of Article 7 of this Arbitration 
Agreement with respect to confidentiality. Any person who attends on any date 



upon which the Arbitration Hearing is conducted shall, prior to attending, execute a 
, C9nfidenl;iality agreement in j:lle form attachedl\!';reto as Schedyle," A" .. 

.ARTi:CLEf 
AWARD 

Sectiohi:i ·. Decision(s) Timeliite 
. ' _,._ - . . ' . 

. ' 

. . Any interloc¥tory or .b;tterim award(s) sh;1]1 be given in writin.g at Toronto, 
with reasons and shall be rendered within forty five (45) days of the conclusion of 
the relevant motion. 

The Arbitrator shall provide the Parties with his/her decision in writing at 
Toronto; with reas-ons, within six{6) months from the delivery of the communication 
of the final submissions from the parties (the "Final Award"). The Arbitrator shall 
sign and date the Final Award. 

Within fifteen (15) days after receipt of the Final Award, any Party, with 
notice to the other Parties, may request the Arbitrator to interpret the Final Award; 
correct any clerical, typographical or computation errors, or any errors of a similar 
nature in the Final Award; or clarify or supplement the Final Award with respect to· 
claims which were presented in the Arbitration but which were not determined in 
the Final Award, The Arbitrator shall make any interpretation, correction or 
supplementary award requested by either Party that he/ she deems justified within 
fifteen (15) days after receipt of such request. All interpretations, corrections, and 
supplementary awards shall be in writing, and the provisions of this Article shall 
apply to them. · 

Section 7.2 

Subject to the right of appeal in Section 4.1 above, the Final Award shall be 
final and binding on the Parties, and the Parties undertake to carry out the Final 
Award without delay. If an interpretation, correction or additional award is 
requested by a Party, or a correction or additional award is made by the Arbitrator 
on hisjher own initiative as provided under this Article, the Award shall be final 
and binding on the Parties when such interpretation, correction or additional award 
is made by the Arbitrator or upon the expiration of the time periods provided under 
this Article for such interpretation, correction or additional award to be made, 
whichever is earlier. The Final Award shall be enforceable in accordance with its 
terms, and judgment upon the Final Award entered by any court of competent 
jurisdiction that possesses jurisdiction over the Party against whom the Final Award 
is being enforced. 



Section 7.3 

The Parties agree that it is ·in their mutual interests that a Final Award [or an 
interim final award] in favour of the Claimant be satisfied in a manner that furthers 
both the energy interests of the Province of Ontario and the interests of TCE . 
Therefore, subject to the foregoing and the following terins and conditions, a Final 
Award [or an interim final award] in favour of the Oaimant may be satisfied by way 
of the transfer to the Oaimant of an asset that has an equivalent value to TCE, after 
due consideration for the tax implications of the transaction, equal to the Final 
Award [or interim final award] (the "Equivalent Value"). 

(a) Upon the request of the Respondent Her Majesty the Queen in Right of 
Ontario to satisfy the Final Award or interim final award against either 
of the Respondents by the transfer of an asset of Equivalent Value, TCE 
shall within ten (10) business days submit a list of assets of interest (the 
"Assets of Interest") to the Respondent for consideration. Such list to 
consist of assets owned by the Province of Ontario, the OP A or an 
agency of the Province of Ontario and at a minimum to include assets 
in which TCE has an equity interest or that has been subject to prior 
discussion amoungst the Parties. Assets which will provide partial 
Equivalent Value may be considered. The Assets of Interest shall be 
assets owned by the Respondent or by entities under the direction or 
control of the Respondent. 

(b) If an asset of interest is mutually agreed as being a suitable asset for 
transfer to TCE, and the asset is not one in which TCE (or a wholly 
owned affiliate) owns an equity interest in at that time, then TCE shall 
be permitted a reasonable and customary period of time for an asset 
purchase transaction of this type in order to conduct due diligence and 
to confirm its continued interest in the asset transfer. If TCE remains 
interested in acquiring the asset after having completed its due 
diligence then the Parties shall use commercially reasonable efforts to 
attempt to agree on the value of the asset to TCE. 

(c) If an asset of interest is mutually agreed as being a suitable asset for an 
equivalent exchange and is an asset in which TCE (or a wholly owned 
affiliate) owns an equity interest at that time, then the Parties shall use 
commercially reasonable efforts to attempt to agree on the value of the 
asset to TCE. 

(d) In respect of any proposed asset transfer under subsection (b) or (c) 
above TCE acting reasonably must be satisfied that: . 

(i) the transfer will be in compliance with all relevant covenants 
relating to the asset and in compliance with all applicable laws; 



(ii)• .... · all necessary consents;. perfnits•and authorizati<ws are available 
·· · to transfer the asset !oTCE ~d: for TCE to dwn: and operate the 

··, ~ • : :,; • ·.; , :: •. • .. ..c : T ·-

(e) 

(h) 

Section 7.4 

•· (iii) •. there are no. re!lj;rictiqps .on. T~E~!i a,bility- to 9-evelop,. operate, 
s.e.ll or otherwise <l_i$pose .of .the assetj ai:ld ... , o 

· (iv) ., TCE does. n,ot becoine .liabte. f~r ~y pre~c:iosing liabilities 
. relating to the asset .. 

If the Pai:ties iril,;e agreed to the transfer and if the value of the asset to 
TCE ·is agreed, then the . Parties· will· use. cormmircially reasonable 
efforts to negotiate and settle the forni. of such deflrutive documents as 
may be required to give full effect to such asset transfer. ·such 
documents are to be in conventional form for the type of asset to be 
transferred and. will contain conventional representations, warranties, 
covenants, conditions, and indemnities for an asset transfer between 
arm's length commercial parties. . 

If more than ninety (90) days have elapsed after the Final Award [or an 
interim final award] of the Arbitrator, and the Parties have not agreed 
on the terms of the asset transfer or settled the form of the definitive 
documents for transfer, then TCE shall be permitted to issue a demand 
letter to tile Respon.dents demanding ilnmediate payment of the Final 
Award [or interim final award] in cash and such payment shall be 
made within three (3) days of receipt of such demand letter. 

Release 

Contemporaneous with compliance by the Respondents with the terms of the 
Final Award and in consideration therefore, TCE shall deliver a Release in favour of 
each of the Respondents in the form attached hereto a5 Schedule "B". 

SectionS.! 

ARTICLES 
CONFIDENTIALITY 

Except as may be otherwise required by law, all information disclosed in the 
Arbitration shall be treated by all Parties, including their respective offieers and 

· directors, and by the Arbitrator, as confidential and shall be used solely for the 
purposes of the Arbitration and not for any other or improper purpose. The Parties 
agree fuither that for the purposes of this Arbitration; they shall abide by and be 
bound by the "deemed undertaking" ru:le as stipulated in Rule 30:1 of the Rules. 



For greater certainty, the Arbitrator and the Parties, including their respective 
officers and directors, employees, agents, servants, administrators, successors, 
shareholders, members, subsidiaries, affiliates, insurers, assigns and related parties 
from time to time agree that they shall not disclose or reveal any· information 
disclosed in the Arbitration to any other person, except legal, or financial advisors, 
or experts or consultants retained by a party for the purpose of this arbitration, or as 
required by law including, for example, the Claimant's obligation to make 
disclosures under applicable securities law. The Parties also agree that they will use 
best efforts to ensure that they have effective procedures in place to ensure that 
information disclosed in the Arbitration is not disclosed or revealed contrary to the 
provisions of this Article. Each Party agrees to be responsible for any breach by its 
officers, directors, professional advisors, experts or consultants of the terms and 
conditions of this Article. 

ARTICLE9 
MISCELLANEOUS 

Section 9.1 Amendment 

This Arbitration Agreement may be amended, modified or supplemented 
only by a written agreement signed by the Parties. 

Section 9.2 Governing Law 

This Arbitration Agreement shall be governed by, interpreted and enforced in 
accordance with the laws of the Province of Ontario. 

Section 9.3 Binding the Crown 

The Respondent Her Majesty the Queen in Right of Ontario, shall be bound 
by this agreement. 

Section 9.4 Extended Meanings 

In this Agreement words importing the singular number include the plural 
and vice versa, words importing any gender include all genders and words 
importing persons include individuals, corporations, limited and unlimited liability 
companies, general and limited partnerships, associations, trusts, unincorporated 
organizations, joint ventures and governmental authorities. The terms "include", 
"includes" and "including" are not limiting and shall be deemed to be followed by 
the phrase "without limitation". 

Section 9.5 Statutory References 

In this Agreement, unless something in the subject matter or context is 
inconsistent. therewith or unless otherwise herein provided, a r~erence to any . 
statute is tci that statute as now enacted or as the same may from time to time be· 
amended, re-enacted or replaced and includes any regulation made thereunder. 



Section 9.6 Counterparts 

This Agreement may be executed in any number of·counterparts:reach of 
which will be. deemed to be an original and all of which taken together will be · 
deemed to constitute one and the same instrument.· 

·Section 9.7 Electronic Execution 

Delivery of an executed signature page to this Agreement by any party by 
electronic transmission will be as effective as delivery of a manually execu_t~d copy 

·. of the Agreement.by ~11ch pill'ty. 

Section 9.8 Counsel 

The Parties acknowledge and agree that the following shall be the counsel of 
record for this Arbitration. 

Counsel for the Claimant, 
TransCanada Energy Ltd. 

Thornton Grout Finnigan LLP 
3200-100 Wellington Street West 
CP Tower, TD Centre _ 
Toronto, ON M5KlK7 

Michael E. Barrack 
Tel: (416) 304-1616 
Email: mbarrack@tgf.ca 

John L. Finnigan 
Tel: (416) 304-1616 
Fax: (416) 304-1313 
Email: jfinnigan@tgf.ca 

Counsel for the Respondent, 
The Ontario Power Authority 

Osiers, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, ON MSX 1B8 

Paul A. Ivanoff 
Tel: (416) 862-4223 

Counsel for the· Respondent, 
Her Majesty The Queen in Right of 
Ontario 

Ministry of the Attorney General 
Crown Law Office -Civil 
M!=Murtry - Scott Building 
720 Bay Street, 11th 
Toronto, ON 
M7A2S9 

John Kelly 
Tel: (416) 601-7887 
Email: john.kelly@ontario.ca 

Eunice Machado 
Tel: (416)601-7562 
Fax : (416) 868-0673 
Email: eunice.machado@ontario.ca 



Fax: (416) 862-6666 
Email: pivanoff@osler.com 

Section 9.9 Notices 

All documents, records, notices and communications relating to the 
Arbitration shall be served on the Parties' counsel of record. 

DATED this day of _____ ____, 2011. 

TRANSCANADA ENERGY LTD. 

By: 

Title 

TRANSCANADA ENERGY LTD. 

By 

Title 

HER MAJESTY THE QUEEN IN RIGHT OF 
ONTARIO 

By: 

Title 

ONTARIO POWER AUTHORITY 

By: 

Title 



.,-_,; 
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BETWEEN: 

SCHEDULE "A" 

CONFIDENTIALITY AGREEMENT 

IN THE MATTER OF the Arbitration Act, 1991, S.O. 1991, c. 17; 

AND IN THE MATTER OF an arbitration between 
TRANSCANADA ENERGY LTD. and HER MAJESTY THE QUEEN 
IN RIGHT OF ONTARIO and the ONTARIO POWER AUTHORITY 

TRANSCANADA ENERGY LTD. 

Claimant 

-and-

HER MAJESTY THE QUEEN IN 

RIGHT OF ONTARIO and the ONTARIO POWER AUTHORITY 

Respondents 

-and-

• 

(" •") 

CONFIDENTIALITY AGREEMENT 

WHEREAS, in connection with this Arbitration between 
TRANSCANADA ENERGY LTD. ("TCE") and the RESPONDENTS concerning the 

. Southwest GTA Clean Energy Supply Contract between the Ontario Power 



Authority . and TCE . dated. October,9: 20~9 (the ~· q~s ·. t;:;QIJ;tr~£~;;, ~~~"~~ the 
Respondents have entered mto an Arbrtration agreemel'\t:siateg:IJ.qcJ~j~J!l'fil(the 
"Arbitration Agreement"); 

·-·,_ ·.,-.. ,-,_ 

0 

. ,--.. 0 . . -' . -·-- .•. . . ··: ·,; . ,' : .. , -_,- ' .- ~' ·-. '' 

. AND WHEREAS,.· pursuant to the· Arbitrati<;>!l Agreement, • has 
produced· certain. information artd doc_uments relating to the issues in this 
Arbitration and the CES Contract (the'~• Information''); 

AND WHEREAS, ,pursuant to the Arbitrati9n Agreement, the. 
Respondents have produced certain information and documents relating to the 
issues in this ,Arbitration and the CES Contract (the " Respondents Information"); 

AND WHEREAS during· the course of this Arbitration, the parties 
may produce additional information and documents relating to the • Information, 
the Respondents information or the issues in this Arbitration (collectively referred 
to with· the • Information and the Respondents Information as the "Confidential 
Information"); 

AND WHEREAS the Confidential Information is either not available 
to the general public and/ or is confidential in nature and, on the basis thereof, the 
parties have agreed to enter into a confidentiality agreement respecting the 
Confidential Information; 

NOW THEREFORE THIS AGREEMENT WITNESSES THAT, in 
consideration of the production of such information and documents and for other 
good and valuable consideration, the receipt and adequacy of which is hereby 
acknowledged, the undersigned parties hereby agree as follows: 

1. The undersigned acknowledge and agree that the statements in the Recitals of 
this Agreement are true and correct. 

2. Each of the undersigned hereby agree on behalf of itself and its directors, 
officers, employees, agents, partners, associates and advisors (including, 
without limitation, legal advisors) (collectively, "Representatives"), to receive 
and treat any of the Confidential Information produced by or on behalf of the 
other party or its Representatives, or which· is made available for review by 



the other party or its Representatives now or in the future, as strictly 
confidential and proprietary information. 

3. For clarity, information will not be deemed Confidential Information that (i) 
becomes available in the public domain other than as a result of disclosure by 
the undersigned, or (ii) is not acquired from one of the undersigned or 
persons known by the recipient of the information to be in breach of an 
obligation of confidentiality and secrecy to one of the undersigned in respect 
of that information. 

4. The undersigned hereby covenant and agree that: 

(a) the Confidential Information will not be used by the undersigned or its 
Representatives, directly or indirectly, for any purpose except in connection 
with the matters at issue in this Arbitration; 

(b) the Confidential Information will be kept confidential and will noi: be 
disclosed in any manner whatsoever, in whole or in part, to any person or 
entity except those directly involved in this Arbitration and,· in such event, 
only to the extent required in connection with the Arbitration and on 
condition that the persons to whom such Confidential Information is 
disclosed agree to keep such Confidential Information confidential and who 
are provided with a copy of this Agreement and agree to be bound by the 
terms hereof to the same extent as if they were parties hereto; 

(c) all reasonable, necessary and appropriate efforts will be made to safeguard 
the Confidential Information from disclosure to any person or entity other 
than as permitted hereby; and 

(d) the undersigned shall be responsible for any breach of this Agreement by any 
of its Representatives and shall, at its sole cost and expense, take all 
reasonable measures (including but not limited to court proceedings) to 
restrain its Representatives from and prohibited or unauthorized disclosure 
or use of the Confidential Information. 

5. The undersigned agree that the -provisions of this Agreement will apply. 
retroactively to any disclosure of Confidential Information that has been 
made to any person or entity as at the time of signing of this Agreement, and 
that such persons or entities will be provided with a copy of this Agreement 
and will be required to agree to be bound by the terms hereof to the same 
extent as if they were parties hereto. If such person or entity to which 
disclosure has been made does not agree to be bound by the terms of this 
Agreement, the undersigned agree to take all reasonable, necessary and 



appropriate efforts· to · re-acquire all Confidentlallnformation that was 
previously disclosed to that person' or entity, as well as any copiesthereof or 
materials created in connection with the Confidential Information. 

6. · In thee event that either of the undersigned ill requested· or required (by oral 
questions;. interrogatories, requests: for . information or •. documents in legal 
proceedings, subpoena, civil investigative demand or other similar process) 
to disclose ariy. of the Confidential Information, the undersigned agrees to 
provide the other party with prompt 'Written notice of any such request or 
requirement in order to permit sufficient time for an application to Court for 
a protective order or other appropriate remedy. 

7. Each of the undersigned agrees that the other party does not and shall not 
have an adequate remedy at law in the event of a breach of this Agreement 
and that it will suffer irreparable damage and injury which shall entitle the 
other party to an injunction issued by a Court of competent jurisdiction 
restraining the diSclosure of the Confidential Information or any part or parts 
thereof. For greater clarity, nothing in this Agreement shall be construed as 
prohibiting either of the undersigned from pursuing any other legal or 
equitable remedies available to it, including the recovery of damages. 

8. Each of the undersigned agrees to return all Confidential Information which 
is provided to it by the other party, its Representatives and its witnesses 
when this Arbitration has been completed, without retaining any copies 
thereof. Each of the undersigned further agrees to arrang!i! for all of its 
Representatives and witnesses to return all Confidential Information in the 
possession of or under the control of.any of the Representatives or witnesses 
to the other party when thiS Arbitration has been completed, without 
retaining any copies thereof. 

9. The undersigned acknowledge and agree that thiS Agreement shall be 
governed by and construed in accordance with the laws of the Province of 
Ontario. If any provision of this Agreement is determined to be illegal, 
.invalid or unenforceable by a court of competent jurisdiction, that provision 
will be severed and the remaining provisions will remain in full force and 
effect. 

10. Notwithstanding anything to the ·contrary in this Agreement, the 
undersigned each acknowledges that this Agreement, the Confidential 
Information, and any other document or agreement provided or entered into 
in connection with this Arbitration, or any part thereof or any information 
therein, may be required to be released pursuant to the provisions of the 



Freedom of Information and Protection of Privacy Act, R.S.O. 1990, c. F.31, as 
amended. 

11. The obligations of the undersigned under this Agreement shall be binding 
upon the undersigned, its successors and assigns and all of its 
Representatives, including without limitation, its legal advisors. 

, this 

In witness whereof, the undersigned have executed this Agreement at 

day of '2011. 

HER MAJESTY THE QUEEN IN RIGHT 
OF ONTARIO 

Per: ----------------------­
Name: 
Title: 

ONTARIO POWER AUTHORITY 

Per: ___________ _ 

Name: 
Title: 

TRANSCANADA ENERGY LTD. 

Per: ___________ _ 
·Name: 

Title: 

• 
Per:. ____________ ___ 

Name: 
Title: 



·SCHEDULE "B''· · ·._ .. 
.. ~- - . • • •.; ~ '' f • ; • r,, • :-. ·, . 

• e ·,-'. . FULLAND"FINALRELEASE' 

.. · WHEREAS TRANSCANADA . ENERGY LTD. ("TCE") and HER 
; '. 

MAJESTY THE QUEEN IN RIGHT OF ONTAR!O AND THE ONTARIO PO~R 
. ,. . . -· ' ·.- ,· . . . ._., ·.· . . ]'- . -. 

AUTHORTIY (the "R~sppndents") have agreed to settle all matters outstanP.ing between 
. . 

them in respect of and arising from the Southwest GTA Clean Energy Supply Contract 

dated as of Qctober 9, 2009 ("CES Contract") the letter dated October 7, 2010 by which the 

· Ontru::i() Po;wer Authority (the "OPA") terminated the CES Contract and acknowledged 

that TCE was entitled to its reasonable damages (the "October 7 Letter") and TCE's claim 

that is the subject of a Notice given by it dated April27, 2011 pursuant to section 22 (c) of 

the Proceedings Against the Crown Act (the "Claim"); 

IN CONSIDERATION of the payment of the settlement amount agreed by 

the parties for all claims arising from the CES Contract, theOctober 7 Letter and the Claim 

[as set out in the ff~t]t~'ij~!d5~mWftifi~~!~tf~1fi~t'tt~1~1fftii-=-•dfl . ,..~ ~~--, .. , ...... --, -0~""""'~~~ .... -~-~~'""""-~-

] (the "Arbitration") and/ or in consideration of the payment of the Final Award made in 

the arbitration proceedings between TCE and the Respondents pursuant to an Arbitration 

Agreement dated ~, and the payment by the Respondents to TCE of the sum of $5.00 (five 

dollars) and for other good and valuable consideration, the receipt and sufficiency of which 

is hereby acknowledged, by the undersigned, TCE, its directors, officers, employees, 

agents, servants, administrators, successors, shareholders, members, subsidiaries, affiliates, 

insurers, assigns and related parties from time to time (collectively, the "Releasor"); 

THE . RELEASOR HEREBY RELEASES, ACQUITS, AND FOREVER 

DISCHARGES WITHOUT QUALIFICATION the Respondents and their respective 

directors, officers, employees, agents, successors, subsidiaries, affiliates, insurers and 

assigns (the "Releasees") from all manner of actions; causes of action, suits, proceedin~s, 

.debts, dues, accounts, obligations, bonds, covenants, duties, contracts, complaints, claims 



and demands for damages, monies, losses, indemnities, costs, interests in loss, or injuries 

howsoever arising which hereto may have been or may hereafter be sustained by the 

Releasor arising out of, in relation to or in connection with the CES Contract, the October 7 

Letter, the Claim or the Arbitration and from any and all actions, causes of action, claims or 

demands of whatsoever nature, whether in contract or in tort or arising as a fiduciary duty 

or by virtue of any statute or otherwise or by reason of any damage, loss or injury arising 

out of the matters set "forth above and, without limiting the generality of the foregoing, 

from any and all matters that were raised or could have been raised in respect to or arising 

out of the CES Contract, the October 7 Letter or the Claim. Notwithstandnig the foregoing, 

nothing in this Release will limit, restrict or alter the obligations of the Respondents to 

comply with the terms of any settlement agreement with the Releasor or to comply with 

any Final Award made in favour of the Releasor. 

IT IS UNDERSTOOD AND AGREED that this Full and Final Release is 

intended to cover, and does cover: (a) not only all known injuries, losses and damages, in 

respect of and arising from the CES Contract, the October 7 Letter and the Claim, but also 

injuries, losses and damages not now known or anticipated but which inay later develop or 

be discovered, including all the effects and consequences thereof, and (b) any and all of the 

claims or causes of action that could have been made at the Arbitration by the Releasor 

against the Releasees, in respect of and arising from the CES Contract, the October 7 Letter 

or the Claim, and that this Full and Final Release is to be construed liberally as against the 

Releasor to fulfill the said intention. 

AND FOR THE SAID CONSIDERATION it is agreed and understood 

that, the Releasor will not make any claim in respect of and arising from the CES Contract, 

the October 7 Letter or the Claim ~r take any proceedings, or continue any proceedings 

against any other· person· or corporation who might claim, in any manner or forum, 

contribution or indemnity in common law or in equity, or under the provisions of any 

statute or regulation, from any other party discharged by this Full and Final Release. 



'IT IS UNDERSTOoD:AND1AGREEDth-at this Fullimd Final Release shall 

·operate ·conclusively· as' an- estoppel in flie. event of.o any dain:r; action;· e:·omplaint, or 

proceeding which. might be brought ·in- the future by the. Relea8or .'With' respect- to fhe 

matters covered by this Full and !"ina! Release and . arising from the CES Contract, the 
_.,0··.''•: > .';.< ·,_ ~-.,,,::'',.-<_;--·~-~:·';·.,.·_ .· . .-_ _..;··~-:·:·:,::::.o:r:·;,·,··· 

October 7 Letter or the Cl~ .and fhe Arbitrati<>n. This Full and Final .Release may be 
. . . . . . ' .. ' ' . - .. 

.'. '• . 

pleaded in the event any such claim, actiori, complaint or proceeding is brought, as a 

complete defence and reply, and may b~ reli~d upon in any proceeding to dismiss the 
. . ~. -

clilim, action, complaint or proceeding on a summary basis and no objection will be r~ised 

by any party in any subsequent action that the other parties in fhe subsequent action were 

not privy to the formation of fhis Full and Final Release. 

AND FOR THE SAID CONSIDERATION fhe Releasor represents and 

warrants fhat it has not assigned to any person, firm, or corporation any of the actions, 

causes of action, claims, debts, suits or demands of any nature or kind arising from the CES 

Contract, the October 7 Letter or fhe Claim which it has released by fhis FUll and Final 

Release. 

IT IS FURTHER UNDERSTOOD AND AGREED fhat neither fhe Releasor 

nor the Releasees admits liability or obligation of any kind whatsoever in respect of fhe 

. CES Contract, fhe October 7 Letter or fhe Claim. 

IT IS FURTHER UNDERSTOOD AND AGREED that fhe facts and terms 

of this Full and Final Release and the settlement underlying it will be held in confidence 

and will receive no publication either oral or in writing, directly or indirectly, unless 

deemed essential on auditor's or accountants' written advice for financial statements or 

income tax purposes, or for fhe purpose of any judicial proceeding, in which event fhe fact 

the settlement is made wifhout admission of liability will receive the same publication 

simultaneously or as may be required by law, including without limitation, fhe disclosure 

requirements of applicable securities law. 



IT IS FURTHER UNDERSTOOD AND AGREED that this Full and Final 

Release shall be binding upon and enure to the benefit of the successors or assigns as the 

case may be, of all the parties to this Full and Final Release. 

IT IS FURTHER VNDERSTOOD AND AGREED that this Full and Final 

Release shall be governed by the laws of the Province of Ontario and the laws of Canada 

applicable therein. TCE attorns to the non-exclusive jurisdiction of the courts of the 

Province of Ontario in resp,ect of any dispute arising from or in connection with or in 

consequence of this Full and Final Release. 

TCE ACKNOWLEDGES AND AGREES that it fully understands the 

terms of this Full and Final Release and has delivered same voluntarily, after receiving 

independent legal advice, for the purpose of making full and final compromise and 

settlement of the claims and demands which are the subject of this Full and Final Release. 

DATED this ____ day of _____ ___, 2011. 

TRANSCANADA ENERGY LTD. 

By: 

Title 



Crystal Pritchard 

From: Michael Killeavy 
Sent: Tuesday, August 02, 2011 11:38 AM 
To: 
Subject: 

Michael Lyle; JoAnne Butler; Brett Baker; Amir Shalaby; Kevin Dick 
BOD 2 Aug 2011 Presentation- REVISED .... 

Attachments: TCE Board Presentation 2 Aug 2011 v2.pptx 

Importance: High 

Attached please find the revised BOD presentation. I can insert Kevin's and Amir'sslides into the appendix when they 
are ready. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1Tl 
416-969-6288 
416-520-9788 (CELL) 
4l6-967-1947 (FAX) 
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Arbitrati.on Agreem .. entwith TCE. 

Presentation to Board of Directors 
Prepared in Contemplation of 

· Litigation: Solicitor/Client Priv.il:ege 

oNTltw.·:~ ••... :·:;~·it' .·····•······· . 
POWERAI.JTttORJTY . . . . 

.. -·~· ·' . ' ~ 

x· 

.. 
·-..;:' 

,_, 

August 2, 2010 



Background: 

• · TCE served Crown with notice of proceedings against 
the Crown in late. April and clock started to tick on 60 day 
period before TCE could commence litigation against 
Government 

• Subsequently, TCE advised OPA counsel that they had 
three core demands in order to agree to arbitration 

» Scope of arbitration limited only to appropriate quantllrn of .· ·· 
damages 

» Crown and OPA both parties to the arbitration 

» No impact on ability of TCE to participate in future,QPA 
procurement. processes . · 

• Of these three, the limitation on scope of arbitration is by 
far the most important from TCE's perspective . 

2 .. ONTA.RIO fJ 
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Background: 

',•: 

• OPA briefed Government on these issues and attempted 
to develop a common ,approach with Governr:ne.mton 
negotiating an arbitration agreement with TCE .. . 

• Issue was elevated in Government and Infrastructure · · · 
Ontario ("10") was asked to take a lead role in 
negotiations 

• 10 was able to get TCE to agree to hold off on 
. commencing litigation while discussions were pursued 

3 ONTARI:ot.·. 
POWER AUTHORITY . . ~ 



Proposed Deal - Key Elements 

• Commercial Deal between OPG and TCE where TCE 
would take ownership stake in Lennox 

• Provision also made for subsequent negotiations on 
potential joint ventures between TCE and OPG on 
conversion of a coal unit to gas and development of new 
gas plant· 

• If commercial deal not finalized by end of August, then 
matters determined by way of binding arbitration in 
accordance with the arbitration agreement 

• OPA is a party to proposed arbitration agreement 

4 ONTAJRIO '· , POWERAUTHORITY L! 



"' .,, 

Arbitration Agreement - Key Elements ".'.: 

• TCE, Crown and OPA are parties in arbitration 

• Subject of arbitration agreement is focused on quantum 
of damages 

• OPA and Crown waive defences with respect to: 
» Exclusion of liability clauses in contract 

» Any possibility that plant would have been unable to be built 
. because it did not receive all necessary approvals 

• TCE releases OPA and Crown from any further claims 

• Process for arbitration award to be paid through trari.sfer 
of an interest in an asset owned by the Crown or an · ·· 
agency of the Crown 

'·. ·,,,,.:··: • ·~ ·"'·1- ;, .... " . .,;·~ •. 

• No reference to other OPA procurement processes 

/ 
·'" -.'·:'\ 

' 
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Arbitration Agreement - OPA Key Concerns 

• What is value proposition for ratepayers? - how strong 
are arguments that OPA could have made in litigation 
but are precluded from making in arbitration? 

• Who should pay arbitration award? - ratepayers or 
taxpayers? 

• The turbines - are there opportunities to obtain 
. ratepayer value by providing for assignment of turbines 
to successful bidder? 

6 ONTARIO~. 
POWER AUTHORITY . . ~ 



.. ,,; ... ; :.--, ... ; .. 

. Arbitration Agreement - QPA Key Conce~l;§_-'i3 .. ·. . ,, · 

•··•· Characterization of October 7 letter ~.stated thatO.PA .. 
terminated Oakville contract in this letter 

• , Scop~ of arbitration process - limits on arbitration. ·· · ··· 
· ·· · · 'process raises concern about ability to obtain information 

e·· • .- • • ' !··. • i, ~ • .". • : • "' : • ' • • '" 

·.· ... from TCE 
·' 

~·: 

· · •· No acknowledgement may be made of the factthaf 
~· . '· .. . . 

· ·matter has gone to arbitration 
. . . 

'• ."·' 

. 
. ·'-'·· 

·.···:·j. 
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Comparison of Settlement Proposals 

$16,900/MW-month 

Unknown 

20Yaars+ 
Option for 10-Year 

Extension 

450MW 

Lump Sum Payment of 
$37mm 

Payment In addilion to the 
NRR 

$54crnm 

Uttle Visibility 

Asslstance/Proteclion from 
mitigating Planning Act 

approvals risk 

I 

$12,500/MW-month 

Assumed 7.5% Cost of Equity, 
all equity project, 

25Years 

SOOMW 

Amortize over 25 years - no 
returns 

Payment In addition to the 
NRR 

$400mm 

Reasonable 

We would approach 
Government to provide 
Planning Act approvals 

exemption. 

$14,922/MW-mon\h I Uoknown 

TCE claimed •unleveraged" 
Unknown discount rate of 5.25% 

20Years + 
25Years Option for 10-Year 

Extension 

481MW 450MW 

Amortize over 25 years :.. no Unknown 
returns 

Payment in addition to the NRR Unknown 

Unknown but we lnferf1 
$475mm reference to a -$65 mm 

difference that it Is $540 mm 

~easonable Unknown · 

8 

INRR_ covers capltal costs, financing working capital, returns, fixed monthly payment over life of 
· -~. Energy paid on a deemed dispatch basis, this p'ant will operate tess than 10% of the time. 

NPV of project. We have assumed In second 

IWe believe that TCE obtains au their value in the first 20 years. 10 Year OpUon Is a "nice to have· 
sweetener. Precedent for 25-year contract.- Portlands Energy Centre has option for additional five 

the 20.year term. 

I L TEP Indicates need for peaking generation In KWCG; need at least450 MW of summer peaking 
capacity, Avera~e of 500 MW provides additional system flexibility and reduces NRR on per MWbasis 

I$37MM to be audited by Ministry of Finance for substantiation and reasonableness 

I Precedent- Portlands Energy Centre, Halton Hlffs, and NYR Peaking Plant. Paid on a cost recovery 
no opportunity to charge an additional risk premium on lop of active costs. TCE estimate Is 
± 20%. 

and published Information on other 
cannot reaffy substantiate 

where Increases/decreases are 

ITCE has given us limited Insights Into thai' (_IP&ratlng,expenses. We have used advice from our 
technical consultant on reasonable OPEX estimates,. · 

Government-Instructed counter-proposal the permitting risk Is entirely transferred. to TCE; 
the promise of finding compensation of OGS lost profits would continues until another option 

ONTARIO 
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.-:-

·Potential· Outcomes 

. '· 

• The following. g,rpphic set~9Ht several cases for 
litigation/arbitration and settlement ...... . 

. ,·. . . . } 

• TCE;s proposal to build the Replacement Project costs 
the ratepayerrnor~than our potentially worst cas~ ifwe 
were to go to. litigation. ·· · · · · · · .. · · · 

• The cost of the OPA's Government-instructed Second . ' ., . ' .-"' ...... .. . . '_,._ .. ' ' . . ' .' " ' .. 

Counter-Proposal is close to the worst case if we were to 
go to litigation. 

,"·. · ... ~···T· · . .-.,':. )-;:· ' ., .. 

9 
o. N .... TARIO.··. ·~. ·. 
POWER AUTHORITY· .. ~ 

Privileged and Confidential - Prepared in Contemplation of Litigation 



Financial Value of Potential Outcomes 

Litigation -Worst Case 

Litigation - Intermediate Case 

Litigation - Best Case 

TCE Proposal 

CPA Counter-Proposal 

GovernmenNnStructed 2nd 
Counter-Proposal 

Competitive Tender- Worst Case 

Competitive Tender -Intermediate 
Case 

Competitive Tender- Best Case 

10 

$0 $200 $400 $600 $800 $1,000 

Cost to the Ontario Ratepayer ($millions) 

Privileged and Confidential - Prepared in Contemplation of Litigation 

•OGSSunk 

• OGS Profits 

•Capital 
Expenditure 

•Turbines 

•Litigation 

·ONTARIO fJ, 
POWERAUT,HORITY L! 



Management Assessment 

• Not enough information has been provided and we 
cannot provide any assessment on whether it's in the 
best interest of the OPA to enter into this arbitration 
agreement. 

11 9.!;---~ 
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Southwest Greater Toronto Area (SW GTA) Supply 

• Need for generation identified in OPA's proposed 
Integrated Power System Plan (IPSP) submitted to OEB 
in August 2007 

• GTA has experienced robust growth and generation in 
the area continues to be significantly less than the GTA 
load 

• ·Has resulted in heavy reliance on the Transmission 
System and the ability of existing infrastructure to service 
this area 

• Expected to fall short by 2015 or sooner 

16 ONTARIOt.. 
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Southwest. Greater Toronto Area (SW GTA) Supply 

• In aGidition to aggressive conservation efforts the OPA 
· has identified the need for new electricity generation in 
this·area · · 

• New Hlectricity generation will: 
- Support coal-fired generation replacement by 2014 

-· · Provide system supply adequacy 

- · Address'reliability issues such as local supply and voltage 
·· :support · 

· }'·Defer Transmission needs in the Western GTA 

•:: 

17 ONTARIO.,. 
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OPA Procurement Process - Ministry Directive 

• Ministry of Energy issued Directive to OPA in August 
2008 to:.· 
-·Competitively procure 

- Combined-cycle, natural gas-fired electricity generation 
facility 

- Rated capacity up to -850 MW 

- In-service date not later than December 31, 2013 

-:- Connected to the 230 kV Transmission System corridor 
between the Oakville Transformer Station in Oakville to the 
Man by Transformer Station in Etobicoke 

- Not to be located at the former Lakeview Generating 
Station site in Mississauga 

18 ONTARIO I 
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OPA Procurement Process - RFQ & RFP 

1. Reqt:Jest for Qualifications 
-. Released October 2008 

- 9 Qualification Submissions were received 

· - Short--list of4 Qualified Applicants representing 7 
proposed projects resulted 

2. Req·uestfor Proposals 
-· . Released February 2009 

'-- · 4:Prbposals from 4 Proponents were received 

-- Proposals evaluated on Completeness; Mandatory 
Requirements; Rated Criteria and Economic Bid 

· ·· it;,:ProjecfWith lowest Adjusted· Evaluated Cost selected 

ONTARI'Of 
POWER AUTHORITY l! 

... .;,;,..-. 
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Procurement Process .. Contract 

• SW GTA Contract based on Clean Energy Supply (CES) 
Contract 
- 20 year term 

· -· Contract-for-Differences based on Deemed Dispatch logic: 
• Generator guaranteed Net Revenue Requirement (NRR) 

., Market Revenues< NRR =Payment from OPA 
' 

•: Market Revenues > NRR = Payment from Generator 

• TransCanada Energy Ltd. ("TCE") was the succeful 
proponent in the RFP and was awarded SW GTA CES 
Contract on October 2009 · 

20 ONTARIO~ 
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Opposition to Gas-Fired Generation 

• Ptb¢~i~ni~nfprocess fraught with local opposition 

• Xpwni,ofOakville passed several by-laws: . 
. ,,.,.·' . - '.. . . . . 

- Interim control of power generation facilities on certain lands in 
· · · .. the Tdwn of Oakville(2009-065) 

~ rbwn ofOakville OffiCial Plan Livable Oakville (2009-112) 

'""'" Health Protection and Air Quality By-law (201 0-035) 

. ~ AtnehdmE:mtto the Official Plan ofthe Oakville Planning Area 
(Power Generation Facilities) (201 0-151) 

- AmendJhe Comprehensive Zoning By-law 1984-63 to make 
modifications for power generation facilities (201 0-152) 

~: Arilerid the N~rth Oakville Zoning By-law 2009-189 to make 
modifications for power generation facilities (201 0--153) 

. ';[;_ .... ·. ·;·-·. 

21 ONTARIO I, 
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Opposition to Gas-Fired Generation 

• Town of Oakville rejected TCE's: 
- Site plan application 

.- Application for minor variances 

• Mississauga Mayor Hazel McCallion publically opposed 
project· 

•. Liberal MPP Kevin Flynn publically opposed project 

• C4CA (Citizens For Clean Air) is a non-profit Oakville 
organization opposed to locating power plants· close to 
homes and schools. Frank Clegg is the Chairman and 
·Director and former President of Microsoft Canada 

22 ONTARIOt 
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Government Cancellation 

'. 

l.. ·' ''·' •, 

• October 7, 2010 Energy Minister Brad Duguid, along 
with Oakville Liberal MPP Kevin Flynn, announced the 
Oakville power plant was not moving forward 

• O'PAprovided TCE with letter, dated 7 October 2010, 
that stated "The OPA will not proceed with the Contract. 
A'S:tfresUit otthis, the OPA acknowledges that you are 
etrt1tledto your reasonable damages from the OPA, 
inclfflti/tJg the anticipated financial value of the Contract." 

• g:tpjitcoritract contains an Exclusion of Consequential 
Damages clause (including loss of profits) 

23 ONTARIO I 
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Termination Negotiations · 

• Subsequent to the announcement of the cancellation of 
the Oakville GS project the OPA and TCE entered into 
negotiation to terminate the contract on mutually 
acceptable terms. 

• These discussions began in October 2011 and continued 
until April 2011. 

• All these discussions we on a confidential and without 
prejudice basis. 

24 ONTARIO~ 
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TCE Initial Concerns 

• TC'E identified 3 immediate concerns: 
· 1. Canadian Securities Administrators (CSA) disclosure 
: ... · ··requires TCE to report a write down on the project if out-
• !. -of.:pocketcosts not resolved by year-end (-$37 MM) 

2'. ;frar:tdling ofMitsubishi (MPS Canada, Inc.) gas turbine 
· · ·:: order($21 0 MM) 

3. Financial value of OGS 

• TGE·met with Premier's Office and advised that Ontario· 
h9s:other· generation needs; TCE is a good counterparty; 
andJ:tsked TCE to be patient and not sue immediately . . . 

···' ... 

25 ONTARIOIJ 
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Confidentiality Agreement 

• All OPA and TCE discussions related to the termination 
of the contract have occurred on a "without wrejudice" 
basis. 

• Oct. Sth OPA and TCE entered into Confidentiality 
Agreement to ensure certain communications remain 
confidential, without prejudice and subject to settlement 

·privilege. 

• This agreement has a term of five years. 

26 ONTARIO I 
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Mou· 
. '· · .. • 

• "TC-E's Treasury Departm·ent needed documentation from 
·· ... the OPA stating there was a replacement project to 
-wltf:ichthe OGS's out-of-pocket costs could be applied to 
.avoicLhaving .to write them off at year-end 

• /M-otu executed December 21, 2010: 
· - :Potential Project site identified for Cambridge 

.. : ·!- Potential Project will utilize the gas tu'rbines sourced for 
· ··.·OGS··· . ' . . 

>·._·· .. OPA &TGE agree to work together in good faith to 
· negotiate a Definitive Agreement for the Potential Project 

· """-: ;Potential Project to be gas-fired peaking generation plant 

... · ~ .. Expired .June 30, 2011 
27 ONTARI:ol 
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Replacement Project 

• It was determined that the replacement project would be a 
gas-fired peaking generation (i.e. simple cycle) plant with a 
contract capacity of 400 - 450 MW 

• TCE owns a site in Cambridge (Eagle St.) but close to 
schools and residential areas · 

• TCE identified the Boxwood Industrial Park in Cambridge as 
its preferred site 

• TGE has ·had preliminary discussions with the City of 
Cambridge and they seem to be a willing host 

• C4CA has commenced a letter writing campaign against the 
replacement project 

• The 2 Mitsubishi M501 GAG gas turbines purchased for 
OGS will be repurposed for the replacement pro~ .. ct .. ~ 

· . 
28 

. ONTA!RIO 
Privileged and Confidential - Prepared in Contemplation of Litigation POWER AUTHORITY ~ 



Replacement Project Negotiations 
.. "_, . ., 

. -~--'., ... · . , .. -_._.' 

• Negotiations focused on the following issues: 
i::: .CapJtqL,Gosts of,Replacement Project 
. ' ._,,,., .: ' .. _ . . . . ' . 

. c-. Ei.nancial value of OGS 
,.,_; '· , ... ,-,• _·,. :. ", ·-.. . 

-· Disposition of Mitsubishi gas turbines 
' 

. -. fl.[()per, allocation of project risk, i.e., who bears the 
apptbvals and permitting risk for the Replacement Project. 
,_ -- . ' . '· 

• The. negotiations were premised on the financial value of 
0G:£f 'being "built" into the return that TCE would get from 
ttl~ 'Rsplacement Project 

29 ONTARt·ol 
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OPA Analysis 

• OPA undertook a detailed analysis of the Replacement 
Project 

• Third party technical and financial consultants were hired 
to support this effort. 

• The OPA believes that TCE's projected capital 
expenditure for the Replacement Project is far too high. 

• TCE estimated that the CAP EX was on the order of $540 
million. Our estimate is $375 million. 

30 ONTARI,OI 
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Fundamental Disagreement - Value of OGS 

'·:-

• TCE has claimed that the financial value of the OGS 
contract is $500 million. 

• TG>E<presented a project pro forma for the OGS bid into 
theSWGTA RFP. 

• The model shows a N PV of after -tax cash flows of $503 . 
rmi:lltG>n: 

• It also shows a discount rate of 5.25% for discounting 
· fh~~ c~sh flows - TCE's purported unlevered cost of 
·· '··e·q·.•·+l·ty· · ':.• .-~\::A' . ~ 

31 
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Residual Value of the OGS 

• The $503 million NPV is calculated over the thirty year 
life of the project, whereas the contract has a 20-year 
term. 

• Cash flows over the term of the contract amount to $262 
million. Almost half ofthe claimed value of OGS comes 
from a very speculative residual value. 

• TCE maintains that the residual value of the OGS after 
the expiry of the term was high because it would get a 
replacement contract. We disagree with this assertion. 
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TCE Current Position on OGS Fi-nancial Value 

• In February 2011 TCE revised its initial position on the 
.. --· r,_es:idual'value of the OGS .. 

• ltstated that the residual cash flows ought to be 
discounted at 8%, which would yield a OGS NPV of 
$'386 million and not the earlier claimed $503 million. 

" ,. ' 

• OUr independent expert believed that the NPV of OGS 
could be on the order of $100 million. Given the 
problems ih developing OGS the value is likely much 
1'6\.Ner. · · 
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Ministry of Energy Directive 

• OPA has worked closely with Ministry of Energy on the 
drafting of a Directive to authorize negotiations with TCE 
for the replacement project 

• OPA requires a Directive to enter into the Definitive 
Agreement 

• Ministry wants the Directive to be silent on including the 
financial value of the OGS Contract into the revenue 
requirement for the replacement project 

• Directive remains outstanding 
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Settlement Proposals 

• ·March 1 Qth OPA received TCE's Potential Project Pricing 
and Terms Proposal 
- ·Commercial parameters for the proposed peaking plant 

along with proposed revisions to the peaking contract 

• TCE proposing to pass through majority of risk to Ontario 
ratepayer . 

• OPA retained Financial Consultant to assist with due 
diligence of TCE's Proposal 

• March 28th OPA made a counter-proposal to TCE 

• April 6th TCE rejected OPA's counter-proposal 
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Crystal Pritchard 

From: Michael Lyle 
Sent: Tuesday, August 02, 2011 11:53 AM 
To: 
Subject: 

Michael Killeavy; JoAnne Butler; Brett Baker; Amir Shalaby; Kevin Dick 
RE: BOD 2 Aug 2011 Presentation- REVISED .... 

Attachments: TCE Board Presentation 2 Aug 2011 v3.pptx 

Some changes in light of more info on the Lennox side of the deal. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain infonnation that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s}, any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 

From: Michael Killeavy 
Sent: August 2, 2011 11:38 AM 
To: Michael Lyle; JoAnne Butler; Brett Baker; Amir Shalaby; Kevin Dick 
Subject: BOD 2 Aug 2011 Presentation - REVISED .... 
Importance: High 

Attached please find the revised BOD presentation. I can insert Kevin's and Amir's slides into the appendix when they 
are ready. 

Michael Killeavy, LL.B., MBA, P .Eng. 
Director, Contract Management 

Ontario Power Authority 
120 Adelaide Street West, Suite 1600 

Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 
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Background: 

• . TCE served Crown with notice of proceedings against 
the Crown in late April and clock started to tick on 60 day 
period before TCE could commence litigation against 
Government 

• Subsequently, TCE advised OPA counsel that they had 
three core demands in order to agree to arbitration 

» Scope of arbitration limited only to appropriate quantum of 
damages 

» Crown and OPA both parties to the arbitration 

» No impact on ability of TCE to participate in future OPA 
··· ·· procurement processes 

• Of these· three, the limitation on scope of arbitration is by 
far the most important from TCE's perspective 
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Bac.k,ground: . 
. · ., ~ :····· . 

• OPA briefed Government on these issues and attempted 
to develop a common approach with Government on 
ne:gotiating an arbitration agreement with TCE 

• lssue,was elevated in Government and Infrastructure 
Ontario:("IO"}was asked to take a lead role in 
.negoHations· 

• 10 was able to get TCE to agree to hold off on 
commencing litigation while discussions were pursued 

,.,_J:-.::-.;'/~~-.:.;c,,,·:, ~.),_." . ,':- , . • - '!•,. 

__ ,., 
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Proposed Deal - Key Elements 

• Commercial Deal between OPG and TCE where TCE 
leases Lennox facility and constructs new combined 
cyCle gas plant on Lennox site under PPA with OEFC 
(the issues related to a gas plant at Lennox are 
discussed in the Appendix) 

• Provision also made for subsequent negotiations on 
potential joint venture between TCE and OPG on 
conversion of Nanticoke to gas 

• If commercial deal not finalized by September 1, then 
matters determined by way of binding arbitration in 
accordance with the arbitration agreement 

• OPA is a party to proposed arbitration agreemen. t·. . . . . ~ 
4 ONTARIO 
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Arbitration Agreement - Key Elements 

,··.--

• TCE, Crown and OPA are parties in arbitration 

• subjecfof arbitration agreement is focused on quantum 
. of damages 

• OPA and Crown waive defences with respect to: 
~ - •- I 

. .. '· . 

» Exclusion of liability clauses in contract 

» Any possibility that plant would have been unable to be built 
because it did not receive all necessary approvals 

• TPEreleases OPA and Crown from any further claims 

• ·erppess for arbitration award to.be paid through transfer 
ofan interest in an asset owned by the Crown or an 
.ag~r1cy of the Crown 

' "i' ' • •. . ' 

• .... No reference to other OPA procurement processes 
··· - ····• · · ·. 5 2!1sae~ 



Arbitration Agreement - OPA Key Concerns 

• What is value proposition for ratepayers? - how strong 
. . 

are arguments that OPA could have made in litigation 
but are precluded from making in arbitration? 

• Who should pay arbitration award? - ratepayers or 
taxpayers? 

• The turbines - are there opportunities to obtain 
ratepayer value by providing for assignment of turbines 
to successful bidder? 
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,~J:rbitration Agreement - OPA Key Concerns 

:. :characterization of October 7 letter- stated that OPA 
· ·''··;.,·terminated Oakville contract .in this letter 

~· :~: 

·>.~··: .. ~co.pe of arbitration process- limits on arbitration 
. ··?i.fi·'process raises concern about ability to obtain information 
·.··· <'from TCE · 

.. 

~~:{·,:,!~o acknowledgement may be made of the fact that 
· .. :rn.at~~rhas.gone to arbitration 

; ' . ' ·:_ ~,.' . '.· . 
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Comparison of Settlement Proposals 

$16,9001MW-month 

Unknown 

20.Years + 
Option for 10-Year 

Extension 

450MW 

Lump Sum Payment of 
$37mm 

Payment in addition to the 
NRR 

$540mm 

Little VIsibility 

Assistance/Protection from 
mitigating Planning Act 

approvals risk 

25 Years 

SOOMW 

Amortize over 25 years - no 
returns 

Payment in addition to the 
NRR 

$400mm 

Reasonable 

We would approach 
Government to provide 
Plailnlng Act approvals 

·exemption. 

$14,922/MW.monlh 

TCE claimed 'unleveraged" 
discount rate of 5,25% 

25Years 

481 MW 

Amortize over 25 years- no 
returns 

In addition to the 

$475mm 

Reasonable. 

Unknown 

Unknown 

20Years+ 
Option for 1 0-Year 

Extension 

450MW 

Unknown 

Unknown 

but we Infer from 
reference to a .. $65 mm 

difference thalli Is $540 mm 

Unknown 

8 

covers capital costs, financing working capital, returns, fixed monthly payment over life of 
Energy paid on a deemed dispatch basis, this plant will operate less than 10% of the time. 

of project. We have assumed In second 

believe that TCE obtains all their value In the first20 years. 10 Year Option is a 'nice to have" 
Precedent for 25-year contract.- Portlands Energy Centre has option for additional five 
• 20-year term. 

I L TEP indicates need for peaking generation In KWCG; need at least 450 MW of summer peeking 
capacity, Average of 500 MWprovldes additional system flexlblllty and reduces NRR on per MW basis 

to be audited by Ministry of Flriance for substanliallon and reasonableness 

)Precedent- Portlends Energy Centre, Helton Hills, and NYR Peaking Plant Paid on a cost recovery 
. no opportunity to charge an additional risk premium on top of active costs. TCE estimate Is 
± 20%. 

herefore, we are still proposing 

and published Information on other 
cannot really substantiate 

CAPEX where increases/decreases are 

has given uS limited Insights Into their operating expenses. We have used advice from our 
consultant on reasonable OPEX estimates. 

the Government-Instructed counter-proposalthe permitting risk Is entirely transferred to TCE; 
the promise of finding compensation Ot OGS lost profits would continues until another option 

ONTARIO 
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Potential ·Outcomes 

. ~-·· The following.gr:aphic sets out several cases for 
• ·' -' .-((If•."<;' :>- ';•',.';· •• ~ •. . . 

, .. litig~tion/arbitration and settlement 
__ ,_ 

:-· 

• TCE's.,proposal to build the Replacement Project costs 
the ratepayer more than our potentially worst case 

' . . 

sq_e,Qario ifyve were to go to litigation 

• The cost ofthe OPA's Second Counter-Proposal is close 
to the worst case if we were to go to litigation 

-- ....... 

:·.-· .. 
··:.-.-
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Financial Value of Potential Outcomes 

Litigation- Worst Case. 

Litigation -Intermediate Case 

Litigation - Best Case 

TCE Proposal 

OPA Counter-Proposal 

Government-Instructed 2nd 
Counter-Proposal 

Competitive Tender- Worst Case 

Competitive Tender -Intermediate 
Case 

Competitive Tender- Best Case 

10 

$0 $200 $400 $600 $800 $1,000 

Cost to the Ontario Ratepayer ($millions) 

Privileged and Confidential - Prepared in Contemplation of Litigation 

•OGSSunk 

•OGS Profits 

•Capital 
Expenditure 

•Turbines 

•Litigation 
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Management Assessment 

• Not enough information has been provided and we 
cannot provide any assessment on whether it is in the 
best interests of the OPA to enter into this arbitration 
agreement 

·,'-.' .. -·;· ,,, _;::- ,\ ,· -' 
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Southwest Greater Toronto Area (SW GTA) Supply 

• Need for generation identified in OPA's proposed 
Integrated Power System Plan (IPSP) submitted to OEB 
in August 2007 

• GTA has experienced robust growth and generation in 
the area continues to be significantly less than the GTA 
load 

• Has resulted in heavy reliance on the Transmission 
System and the ability of existing infrastructure to service 
this area 

• Expected to fall short by 2015 or sooner 
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Southwest. Greater Toronto Area (SW GTA) Supply . . . . 
' 

;~ :· 

• . In adc:Htion to aggressive conservation efforts the OPA 
h-asicJentified the need for new electricity generation in 
this .. area 

• New electricity generation will: 

··:.', .'; ' 

- Stlpport coal-fired generation replacement by 2014 

- Provide system supply adequacy 

_.:_ ~ddress reliability issues such as local supply and voltage 
. ;tsnpport 

:''i~.EJ:eferTrans:mission needs in the Western GTA 

·::·· ; _ _;_ 
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OPA Procurement Process - Ministry Directive 

• Ministry of Energy issued Directive to OPA in August 
2008 to: 
- Competitively procure 

- Combined-cycle, natural gas-fired electricity generation 
facility 

- Rated capacity up to -850 MW 

-. In-service date not later than December 31, 2013 

- Connected to the 230 kV Transmission System corridor 
between the Oakville Transformer Station in Oakville to the 
Manby Transformer Station in Etobicoke 

. · -.. · Not to be located at the former Lakeview Generating 
Station site in Mississauga 
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=··· ·,-, 

. ~· ,.4, ·'' ,.•)·~· •. ' 

O·PA Procurement P~~cess - RFQ & RFP 

1. · R'equest for Qualifications 
- Released October 2008 

-. 9 Qualification Submissions were received 

- Shorfllist of 4Qualified Applicants representing 7 
· proposed projects resulted 

2. Request for Proposals 
' 

· ·· Re·leased February 2009 

_ .. ··· 4 Proposals from 4 Proponents were received 

- . Proposals evaluated on Completeness; Mandatory 
Requirements; Rated Criteria and Economic Bid 

· '~ Projectvilifh 16west Adjusted Evaluated Cost selected 

ONTARIO I 
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Procurement Process · Contract 

• SW GTA Contract based on Clean Energy Supply (CES) 
Contract, 
- 20 year term 

- Contract-for-Differences based on Deemed Dispatch logic: 

• Generator guaranteed Net Revenue Requirement (NRR) 

• Market Revenues< NRR =Payment from OPA 

• Market Revenues > NRR = Payment from Generator · 

• TransCanada Energy Ltd. ("TCE") was the succeful 
proponent in the RFP and was awarded SW GTA CES 
Contract on October 2009 
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Opposition to Gas-Fired Generation 

• · P,"tb#Qr~ment process fraught with local opposition 
·. "' _.:r: :<:· ·,:· .... _... ·. 

• Tpyvn ofOal<ville passed several by-laws: 
' ,,. ··. . -

..:.. Jnterir:n control of powergeneration facilities on certain lands in 
·· 'tHe Town of Oakville (2009-065) 

. --" Tdwn:()f Oakville Official Plan Livable Oakville (2009-112) 

···"'""" · H~alth Protection and Air Quality By-law (201 0-035) 
.::.c. :._Amendment to the Official Plcm of the Oakville Planning Area 

(Pqwer Generation Facilities) (20 1 0-151) 

- A-mend the Comprehensive Zoning By-law 1984-63 to make ,. ,_ 

. rnodifications for power generation facilities (20 1 0-152) 

- Amerid the North Oakville Zoning By-law 2009-189 to make 
modifications for power generation facilities (201 0-153) 
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Opposition to Gas-Fired Generation 

• Town of Oakville rejected TCE's: 
- Site plan application 

- Application for minor variances 

• Mississauga Mayor Hazel McCallion publically opposed 
project 

• Liberal MPP Kevin Flynn publically opposed project 

• C4CA (Citizens For Clean Air) is a non-profit Oakville 
organization opposed to locating power plants close to 
homes and schools. Frank Clegg is the Chairman and 
Director and former President of Microsoft Canada 
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Government Cancellation 

• October 7, 2010 Energy Minister Brad Duguid, along 
with Oakville Liberal MPP Kevin Flynn, announced the 
O~kville ·power plant was not moving forward 

• O~A provided TCE with letter, dated 7 October 2010, 
that stated "The OPA will not proceed with the Contract. 
As a result of this, the OPA acknowledges that you are 
entitled lo your reasonable damages from the OPA, 
ihclr:it1ing the anticipated financial value of the Contract." 

_, ,. -.,-. 

• ()P'A Contract contains an Exclusion of Consequential 
Damages clause (including loss of profits) 
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Termination Negotiations 

• Subsequent to the announcement of the cancellation of 
the Oakville GS project the OPA and TCE entered into 
negotiation to terminate the contract on mutually 
acceptable terms. 

• These discussions began in October 2011 and continued 
until April 2011. 

• · All these discussions we on a confidential and without 
prejudice basis. 
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· TCE Initial Concerns 

• fC]:§ id~ntified 3 immediate concerns: 
1. Canadian Securities Administrators (CSA) disclosure 

LC. requires TCE to report a write down on the project if out-
/Of-"POGket costs not resolved by year-end ( -$37 MM) 

:'.2. ''Pfahdling of Mitsubishi (MPS Canada, Inc.) gas turbine 
· .·.··. order ($210 MM) 

· 3. Financial value of OGS 

• 17®E;;:met with Premier's Office and advised that Ontario 
ht:ls:other generation needs; TCE is a good counterparty; 
amd·"asked TCE to be patientand not sue immediately 

·:; :,:;:-</i:: :~ _,,.._: 

;... '-·: '.' 

1,, ... 
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Confidentiality Agreement 

• All OPA and TCE discussions related to the termination 
of the contract have occurred on a "without wrejudice" 
basis. 

• Oct. Sth :OPA and TCE entered into Confidentiality 
Agreement to ensure certain communications remain 
confidential, without prejudice and subject to settlement 
privilege. 

• This agreement has a term of five years. 

26 ONTARIO (I 
POWERAUTHORITY Lf Privileged and Confidential ;- Prepared in Contemplation of Litigation 



•• ·· :~. ,. ,.;;j: ' ·;;~,:"': f.'·:~;.::... .[ .. ' 

.. 

M·O--·U·-· ··· -· ' . ,, _: '•'-. 
, __ ,.. . . 

~ . . o' 

• ··.·. TG-E's Treasury Department needed documentation from 
.tner0r>A stating there was a replacement project to 
J!VFHcn;·the OGS's out-of-pocketcosts could be applied to 
· av:oid having to write them off at year-end 

• }K/16H'executecfDecember 21, 2010: 
··:LPbtential Project·site identified for Cambridge 

· · __ .:p'6tfintial Project will utilize the gas turbines sourced for 
~ '::OGS 

· = OPA & TCE agree to work together in good faith to 
'riegoti:ate a Definitive Agreement for the Potential Project 

· ··· •. S'·Potential Project to be gas""fired peaking generation plant 

.... · : .E){pired.June 30, 2011 
' ; 
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Replacement Project. 

• It was determined that the replacement project would be a 
gas-fired peaking generation (i.e. simple cycle) plant with a 
contract capacity of 400 - 450 MW 

• TCE owns a site in Cambridge (Eagle St.) but close to 
schools and residential areas 

• TCE identified the Boxwood Industrial Park in Cambridge as 
its preferred site 

• TCE has had preliminary discussions with the City of 
Cambridge and they seem to be a willing host 

• C4CA has commenced a letter writing campaign against the 
replacement project 

• The 2 Mitsubishi M501 GAC gas turbines purchased for 
OGS will be repurposed for the replacement pro@ct. . . . . ~ 

28 
· ONTARIO 

Privileged and Confidential - Prepared in Contemplation of Litigation POWER AUTHORITY ~ 



Rep.lacement Project Negotiations 
;·:\ 

• Negotiations focused on the following issues: 
., .. ;CapitaL costs of Replacement Project 

. . ·- ... ··.-· .. 

.. - .Financial value ofOGS 
•. ·h·· -·- _ _-; ·. . 

-.Disposition of Mitsubishi gas turbines 

; -... erpper allocation of project risk, i.e.' who bears the 
· ..• approvals and permitting risk for the Rep.lacement Project. 

, I_," ,. . , ,_ . . . , .. ' 

• Th~ .negotiations were premised on the financial value of 
~~s;'~~eing "built" into the return that TCE would get from 
ttH3Replacement Project. 

·'· 

..... , 
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OPA Analysis 

• OPA undertook a detailed analysis of the Replacement 
Project. 

• Third party technical and financial consultants were hired 
to support this effort. 

• The OPA believes that TCE's projected capital 
expenditure for the Replacement Project is far too high. 

• TCE estimated that the CAPEX was on the order of $540 
million. Our estimate is $375 million. 
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Fundamental Disagreement - Value of OGS 

• TG·E has clai·med that the financial value of the OGS 
contract is $500 million. 

':,.' 

• · w~Epresented a project pro forma for the OGS bid into 
the·~SWGTA RFP. 

• Ihe:model shows a NPV of after-tax cash flows of $503 
··million.·· 

• It also shows a discount rate of 5.25% for discounting 
·· ··''"·'"tfte<':cash flbws·- TCE's purpoited unlevered cost of 

:equity .. 
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Residual Value of the OGS 

• The $503 million NPV is calculated over the thirty year 
life of the project, whereas the contract has a 20-year 
term. 

• Cash flows over the term of the contract amount to $262 
million. ·Almost half of the claimed value of OGS comes 
from a very speculative residual value. 

• TCE maintains that the residual value of the OGS after 
the expiry of the term was high because it would get a 
replacement contract. We disagree with this assertion. 
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TCE Current Position on OGS Financial Value · 

• lh February2011 TCE revised its initial position on the 
residuatvalue of the OGS. 

• lfisti:lted that the residual· cash flows ought to be 
•• I 

· aisc0Unted at 8%, which would yield a OGS NPV of 
$3:85 riHIHonand not the earlier claimed $503 million. 

• Ou'r independent expert believed that the NPV of OGS 
cduld·be on the order of $100 million. Given the 
problems in developing OGS the value is likely much 
lO'wer .. · 

.. , 
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Ministry of Energy Directive 

• OPA has worked closely with Ministry of Energy on the 
drafting of a Directive to authorize negotiations with TCE 
for the replacement project 

• OPA requires a Directive to enter into the Definitive 
Agreement 

• Ministry wants the Directive to be silent on including the 
financial value of the OGS Contract into the revenue 

· requirement for the replacement project 

• Directive remains outstanding 
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Settlement P·roposals 

• March 1 Qth OPA received TCE's Potential Project Pricing 
and Terms Proposal 
- Commercial parameters for the proposed peaking plant 

along with proposed revisions to the peaking contract 

• TCE proposing to pass through majority of risk to Ontario 
ratepayer 

• OPA retained Financial Consultant to assist with due 
diligence of TCE's Proposal 

• March 28th OPA made a counter-proposal to TCE 

• April 6th TCE rejected OPA's counter-proposal · 
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TCE Current Position on OGS Financial Value · 

• lh February2011 TCE revised its initial position on the 
residuatvalue of the OGS. 

• lfisti:lted that the residual· cash flows ought to be 
•• I 

· aisc0Unted at 8%, which would yield a OGS NPV of 
$3:85 riHIHonand not the earlier claimed $503 million. 

• Ou'r independent expert believed that the NPV of OGS 
cduld·be on the order of $100 million. Given the 
problems in developing OGS the value is likely much 
lO'wer .. · 

.. , 
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Ministry of Energy Directive 

• OPA has worked closely with Ministry of Energy on the 
drafting of a Directive to authorize negotiations with TCE 
for the replacement project 

• OPA requires a Directive to enter into the Definitive 
Agreement 

• Ministry wants the Directive to be silent on including the 
financial value of the OGS Contract into the revenue 

· requirement for the replacement project 

• Directive remains outstanding 
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Crystal Pritchard 

From: Michael Killeavy 
Sent: Tuesday, August 02, 2011 12:03 PM 
To: 
Subject: 

Michael Lyle; JoAnne Butler; Brett Baker; Amir Shalaby; Kevin Dick 
RE: BOD 2 Aug 2011 Presentation- REVISED .... 

Attachments: TCE Board Presentation 2 ,1\ug 2011 v4.pptx 

Here is a further updated presentation- I removed "government-instructed" from references to the second counter · 
proposal. I also added the "Privileged and Confidential- Prepared in Contemplation of Litigation" footer to all the slides. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
M5H 1Tl 
416-969-6288 
416-520-9788 {CELL) 
416-967-1947 (FAX) 

From: Michael Lyle 
Sent: August 2, 201111:53 AM 
To: Michael Killeavy; JoAnne Butler; Brett Baker; Amir Shalaby; Kevin Dick 
Subject: RE: BOD 2 Aug 2011 Presentation - REVISED .... 

Some changes in light of more info on the Lennox side of the deal. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthoritv.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e·mail message 

From: Michael Killeavy 
Sent: August 2, 201111:38 AM 
To: Michael Lyle; JoAnne Butler; Brett Baker; Amir Shalaby; Kevin Dick 
Subject: BOD 2 Aug 2011 Presentation - REVISED .... 
Importance: High 

Attached please find the revised BOD presentation. I can insert Kevin's and Amir's slides into the appendix when they 
are ready. 

1 



Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1Tl 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 
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Background: 

• TCE served Crown with notice of proceedings against 
. the Crown in late April and clock started to tick on 60 day 
period before TCE could commence litigation against 
Government 

• Subsequently, TCE advised OPA counsel that they had 
three core demands in order to agree to arbitration 

» Scope of arbitration limited only to appropriate quantum of 
damages 

» Crown and OPA both parties to the arbitration 

» No impact on ability of TCE to participate in future OPA 
procurement processes 

• Of these three, the limitation on scope of arbitration is by 
far the most important from TCE's perspective 

2 ONTARIO~ 
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~ac;~ground: -
' ;: _' ~-'> 

. 

• GPA briefed Government on these issues and attempted 
to.develop a common approach with Government on 
ri~,QOt,iating. an arbitration agreement with TCE · 

.. 

• lssue:was elevated in Government and Infrastructure 
G)!rntario·("·IO") was asked to take a lead. role in 
ne·g:otiatio ns .. · 

-:·· ,.-... , .. 

• 10 was able to get TCE to agree to hold off on 
commencing litigation while discussionswere pursued 
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Proposed Deal - Key Elements 

• Commercial Deal between OPG and TCE where TCE 
leases Lennox facility and constructs new combined 
cycle gas plant on Lennox site under PPA with OEFC 
(the .issues related to a gas plant at Lennox are 
discussed in the Appendix) 

• Provision also made for subsequent negotiations on 
potential joint venture between TCE and OPG on 
conversion of Nanticoke to gas 

• If commercial deal not finalized by September 1, then 
matters determined by way of binding arbitration in 
accordance with the arbitration agreement 

• · OPA is a party to proposed arbitration agreement 
4 ONTARIO' 
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Arbitration Agreement - Key Elements 

• "fc!=,' .Crown and OPA are parties in arbitration 

• sUbject of arbitration agreement is focused on quantum 
of damages 
_,:, ~-'··-·~- ... ,;-~_") .v~ .. . - . -__ . 

• CJPA arid Crown waive defences with respect to: 
'\ . ' i ~-

» E~clusi~h of liability clauses in contract 

» Any possibility that plant would have been unable to be built 
because it did not receive all necessary approvals 

• IGEreleases '·oPA and Crown from any further claims 

• 8ro.cess for arbitration.award to be paid through transfer 
ofan' interest in an asset owned by the Crown or an 
.,:;qg~ncy of the Crown 

• . No reference to other OPA procurement processes 

ONTARIO I 
POWER AUTHORITY L! 
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Arbitration Agreement - OPA Key Concerns 

• What is value proposition for ratepayers? - how strong 
are arguments that OPA could have made in litigation 
but are precluded from making in arbitration? 

• ·Who should pay arbitration award? - ratepayers or 
taxpayers? 

• The turbines - are there opportunities to obtain 
ratepayer value by providing for assignment of turbines 
to successful bidder? 
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,<A.,Il:IJitration Agreement - OPA Key Concerns 

,>:;~:~·;@;;~hara,cterization of October 7 letter- stated that OPA 
,}}'}!R'',~t8,rminated Oakville contract in this letter 

\!~;;.i,!,,scope ofarbitration process - limits on arbitration 
· ;;" J.ilprocess raises concern about ability to obtain information 

.· 
3 ·ff"om TCE 

.. 
'• 

. ··.·· 

•··· .y:~:;:;l~;i~o acknowledgement may be· made of the fact that 
· · · 'hhatterha~ gone to arbitration 

', ,;, .. ,, .·.---:;·::.:.- . /." ·. '; 
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Comparison of Settlement Proposals 

$16,900/MW-month 

Unknown 

20Years + 
Option for 10-Year 

Extension 

450MW 

Lump Sum Payment of 
$37mm 

Payment in addition to the 
NRR 

$540mm 

Little Visibility 

Assistance/Protection from 
mltlgatlng Planning Act 

approvals risk 

$12,500/MW-month 

Assumed 7.5% Cost of Equity, 
all equity projeel 

25 Years 

SOOMW 

Amortize over 25 years- no 
returns 

Payment In addition to the 
NRR 

$4DCknm 

Reasonable 

We would approach 
Government to provide 
Planning Act approvals 

exemption. 

$14,922/MW-month 

TCE claimed •unteveraged" 
discount rate of 5.25% 

25Years 

481MW 

Amortize over 25 years - no 
returns 

J Payment In addition to the 

$475mm 

Reasonable 

·issues. 

UnknoWn 

Unknown 

20Years + 
Option for 10-Year 

Extension 

450MW 

Unknown 

Unknown 

but we Infer 
reference to a -$65 mm 

difference that it is $540 mm 

Unknown 

8 

NRR covers capital costs, financing working capital, retums, fixed monthly payment over life of 
Energy paid on a deem ad dispatch basis, this plant will operate less than 10% of the time. 

how they want to Increase NPV of project We have assumed In second 
use. 

believe that TCE obtains all their value In the first 20 years. 10 Year Option Is a "nice to have­
Precedent for 25-year contract.- Portlands Energy Centra has option for additional five 
' 20-year term. 

IL TEP Indicates need for peaking generation In KWCG; need at least 450 MW of summer peaking 
capaclly, Average of 500 MWprovldes additional system flexlbllily and reduces NRR on per MWbasls 

to be audited by Ministry or Finance for substantiation and reasonableness 

'

Precedent- Portlands Energy Centre, Halton Hills, and NYR Peaking Plant. Paid on a cost recovery 
~~!~~.~!·-~~~~portunltyto charge an ~dditional risk premium on top of active costs. TCE estimate Is 

review by our T echnlcal Expert 
. We have Increased It by $75MM; however, cannot really substantiate 

Therefore, we era still proposing a target cost on CAP EX vJhere Increases/decreases are 

has given us limited Insights Into their operating expenses. We have used advice from our 
consultant on reasonable OPEX estimates. 

1 
... the second counter-proposalthe permitting risk Is entirely transferred to TCE; however, the promise 
of finding compensation of OGS lost profits would continues until another option Is found. 

ONTARIO 
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Potential Outcomes 

• , The following, gra,phic sets out several cases for 
' ... ·' . . . ~- . 

. . , litigation/arbitration. and settlement 

', '~ 

• TQE~.s prqposal to build the Replacement Project costs 
the r?.tepaMer more,,than our potentially worst case 

-~ ·'~ . . .. 

· scenario if~'We were to go to litigation 
. ., ' . '•• . -~ -

• The cost QfJhe O:PA~s Second, Counter-Proposal is close 
to the worst case if we were to go to litigation 

· ..... • ', 

;-; i~ ):.. •",•. ); 

9 ONTARI'Otl 
.·POWERAUTHORITY L! Privileged and Confidential - Prepared in Contemplation of Litigation 



Financial Value of Potential Outcomes 

Litigation - Worst Case 

Utiga_tion ~Intermediate Case 

Litigation - Best Case 

TCE Proposal 

OPA Counter-Propo~al 

Government-Instructed 2nd 
Counter-Proposal 

Competitive Tender- Worst Case 

Competitive Tender -Intermediate 
Case 

Competitive Tender- Best Case 

10 

$0. $200 $400 $600 $800 $1,000 

Cost to the Ontario Ratepayer ($millions) 

Privileged and Confidential - Prepared in Contemplation of Litigation 

•OGSSunk 

• OGS Profits 

•Capital 
Expenditure 

•Turbines 

•Litigation 

ONTARIO' 
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Management Assessment 

• Not enough information has been provided and we 
cannot provide any assessment on whether it is in the 
best interests of the OPA to enter into this arbitration 
agreement 

~'·'·· ,~/ .: .. ..:._J;, y')'c; 'i..' 
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Appendix 
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Lennox GS - Current Status 

.·· 

,, .... 
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Southwest Greater Toronto Area (SW.GTA) Supply 

• Need for generation identified in OPA's proposed 
Integrated Power System Plan (IPSP) submitted to OEB 
in August 2007 

• GTA has experienced robust growth and generation in 
the area continues to be significantly less than the GTA 
load· 

• Has resulted in heavy reliance on the Transmission 
System and the ability of existing infrastructure to service 
this area 

• Expected to fall short by 2015 or sooner 

16 ONTARIO' 
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Southwest Greater Toronto Area (SW GTA) Supply 

• In adclition to aggressive conservation efforts the OPA · 
has 'identified the need for new electricity generation in 
this·area 

• New. electricity generation will: 

'"'"· 

-· ··st~pport coal-fired generation replacement by 2014 

:.:. Provide system supply adequacy 

·· -- Addre'ss reliability issues such as local supply and voltage 
. ' S·U p·p···. b rt 
. ; ' 

.· i.Qefer Transmission needs in the Western GTA 

. 

17 ONTARI~,ofl 
POWER AUTHORITY L! Privileged and Confidential - Prepared in Contemplation of Litigation 



OPA Procurement Process - Ministry Directive 

• Ministry of Energy issued Directive to OPA in August 
· 2008 to: 

. 
- Competitively procure 

- Combined-cycle, natural.gas-fired electricity generation 
facility 

- Rated capacity up to -850 MW 

- In-service date not later than December 31, 2013 

- Connected to the 230 kV Transmission System corridor 
between the Oakville Transformer Station in Oakville to the 
Manby Transformer Station in Etobicoke 

- Not to be located at the former Lakeview Generating 
Station site in Mississauga 

18 ONTARIO I 
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OPA Procurement Process - RFQ & RFP 

1. ,Re:q:uest .·for Qualifications 
- Released October 2008 

- 9 .QoaliHcation Submissions were received 

- Short:Oiist of 4 Qualified'Applicants representing 7 
proposed proJects resulted . • 

2. · Req.Liesf for Proposals 
• ..... •• . I 

-····. :Released February 2009 

( .. ''4iPr6posals from 4 Proponents were received 

.:.:. ·· Proposals evaluated on Completeness; Mandatory 
Requirements; Rated Criteria and Economic Bid 

Proj'ebfwith lowest Adjusted Evaluated Cost selected· 

ONTARI:O·' 
POWER AUTHORITY (it 
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Procurement Process - Contract 

• SW GTA Contract based on Clean Energy Supply (CES) 
Contract 
- 20 year term 

-· Contract-for-Differences based on Deemed Dispatch logic: 
• Generator guaranteed Net Revenue Requirement (NRR) 

• Market Revenues< NRR =Payment from OPA 

• Market Revenues > NRR = Payment from Generator 

• TransCanada Energy Ltd. ("TCE") was the succeful 
proponent in the RFP and was awarded SW GTA CES 
Contract on October 2009 

20 . ONTARIO fJ" 
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Opposition to Gas-Fired Generation 

• f:>to,cure,rrienfprocess fraught with local opposition 

• Iq~n pLQakvill~ passed several by~laws: 
' .. , .. ,._,, ;.. ,• .· .. 

. 

.....:,,.,,lnt~rirncontroLof power generation facilities on certain lands in 
······the Town of OakviUe (2009-065) 

•· ~' ·{bwn'ofOakvil.le Official Pl~n Livable Oakville (2009-112) 

·' •:+·l~aHh Protection and Air Quality By-law (201 0-035) 
. . . 

;'\. 1~Hi~ridm.ent to the Official Plan of the Oakville Planning Area 
(Ro\Ner Generation FaCilities) (201 0-151) 

~ Af11HJ"ldthe Comprehensive Zoning By-law 1984-63 to make 
. , ~.~difications for powergeneration facilities (20 1 0-152) 
'~ Amehd the North Oakville Zoning By-law 2009-189 to make 

modifications for power generation facilities (201 0-153) 
·: : .• ;· ·-F:·· 
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Opposition to Gas-Fired Generation 

• Town of Oakville rejected TCE's: 
- Site plan application 

- Application for minor variances 

• Mississauga Mayor Hazel McCallion publically opposed 
project 

• Liberal MPP Kevin Flynn publically opposed project 

• C4CA (Citizens For Clean Air) is a non-profit Oakville 
organization opposed to locating power plants close to 
homes and schools. Frank Clegg is the Chairman and 
Director and former President of Microsoft Canada 

22 ONTARIO~· 
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·.· 

Government Cancellation 

:·· ~·- '; ·' _,., 

• October 7, 201 () Energy Mi~ister Brad Duguid, along 
· with Oakville Liberal MPP Kevin Flynn, announced the 
. Ot=i~vH1'6 pdwer plant was not moving forward · 

• 6ip)fjprdvid~d TCE with letter, dated 7 October 2010, 
that stated "The OPA will not proceed with the Contract. 
Ji:S'_-:a;:lrifJs:fdlt of this, the OPA acknowledges that you are 
fiFitJfJe!(ff';ffiiyburreasonable damages from the OPA, 
ih'cltfiiz11ng the anticipated financial value of the Contract." 
' '., . . /·: .. ·... .., .• .. ,. .. I .. _. ·-, . .: --· 

• OPA 'Cdnttact contains an· Exclusion of Consequential 
· Damages clause (including loss of profits) 

-

_,~- _,_._: } 
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Termination Negotiations 

• Subsequent to the announcement of the cancellation of 
the Oakville GS project the OPA and TCE entered into 
negotiation to terminate the contract on mutually 
acceptable terms. 

• These discussions began in October 2011 and continued 
until April 2011. 

• All these discussions we on a confidential and without 
prejudice basis. 

24 ONT~RIO(J 
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TCE Initial Concerns . 

• tt:;'E: identified 3 immediate concerns: 
1. Canadian Securities Administrators (CSA) disclosure 

·· · • 'requires TCE to report a write down on the project if out-· 
•·<of-pocket costs not resolved by year-end (-$37 MM) 

· z:: HahcHing ofMitsubishi (MPS Canada, Inc.) gas turbine 
· . drder ($21 0 MM) 

3. Financial value of OGS 

• T@'E:imet with Premier's Office and advised that Ontario 
·h<3s other generation needs; TCE is a good counterparty; . 
and asked TCE to be patient and not sue immediately· 

25 ONTARIO' 
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Confidentiality Agreement 

• All OPA and TCE discussions related to the termination 
of the contract have occurred on a "without wrejudice" . 
basis. 

• Oct. 81h OPA and TCE entered into Confidentiality 
Agreement to ensure certain communications remain 
confidential, without prejudice and subject to settlement 
privilege. 

• This agreement has a term of five years. 

26 ONTARIOt.. ·. 
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M·O:lJ. '· . .. , .. 

!·, • _,._ 

· • 'TG;E's TreasuryDepartment needed documentation fro·m 
··.tfie1:0PA stating there was a replacement project to 
wRHdhthe' bGS's out-of-pocket costs could be applied to 

· ·avoicl·.having to write them off at year-end 

· •. ··.MetJ~execu'ted December 21, 2010: 
.··· ..... ·· ; :·('Potential Projectsite identified for Cambridge 

. ' 

· ·· -- -Pdtential Project wilr utilize the gas turbines sourced for 
· .,.-o-G· s·· · · 

.. 

> ·CPA & TCE agree to work together in good faith to 
·····-.·/;-:::negotiate c:VD'efinitive Agreement for the Potential Project 

······<Potential Project to be gas-fired peaking generation plant 

.7 Expired J.une 30, 2011 .. ' ' 
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Replac.ement Project 

• It was determined that the replacement project would be a 
gas-fired peaking generation (i.e. simple cycle) plant with a 
contract capacity of 400 - 450 MW 

• TCE owns a site in Cambridge (Eagle.St.) but close to 
schools and residential areas 

• TCE identified the Boxwood Industrial Park in Cambridge as 
its preferred site 

• TCE ·has had preliminary discussions with the City of 
Cambridge and they seem to be a w.illing host · 

• C4CA has commenced a letter writing campaign against the 
replacement project 

• The 2 Mitsubishi M501 GAC gas turbines purchased for 

OGS will ~:.::~.~::~::~.~:~:.~::.~~~~~:.:nt proflr~~~ 



,, 

Replacement Project Negotiations 

• Negotiations focused on the following issues: 

· ·-... ~Capital costs of Replacement Project 

.... - Financial value of OGS 

- Disposition of Mitsubishi gas turbines 

7 Proper allocation of project risk, i.e., who bears the 
· .... · . approvals and pe.rmitting risk for the Replacement Project. 

•': ' " .. ' . ' . . 

-~: .. .> i ~ ·--;-

• · The, negotiations were premised on the financial value of 
O'Gs'being "built" into the return thatTCE would get from 
ttf@"':Repiacernent Project. 
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OPA Analysis 

• OPA undertook a detailed analysis of the Replacement 
Project. 

• Third party technical and financial consultants were hired 
to support this effort. 

• The OPA believes that TCE's projected capital 
. expenditure for the Replacement Project is far too high. 

• TCE estimated that the CAP EX was on the order of $540 
million. Our estimate is $375 million. 
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Fundamental Disagreement - Value of OGS . 

J .... 

• · T6E has clairned·that the financial value of the OGS 
-,,.·l 

contract is $'500 million. 

-~· : ... '·,~. 

• ili~:Ei:~presented aproject pro forma for the OGS bid into 
th~e-SWGTA RFP~. 

• !Fhexmodel shows a NPV of after-taKcash flows of $503 
r;t~li·ll i:on-" · 

· • It also shows a discount rate of 5.25% for discounting 
· :ci'j~ft~~x·c'ash'flbws·:..... TCE's purported unlevered cost of· 

't . ' . ' ;;. .. •··~;e:Ql;J;I·. ·Y·· · .~ . 
.i,''.-'}"· ' ... ,~~ -·" .. , . 

Privileged and Confidential -. Prepared in Contemplation of Litigation 
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Residual Value of the OGS 

• The $503 million NPV is calculated over the thirty year 
life of the project, whereas the contract has a 20-year 
term .. 

• . Gash flows over the term of the contract amount to $262 
million. Almost half of the claimed value of OGS comes 
from a very speculative .residual value. 

• TCE maintains that the residual value of the OGS after 
the expiry of the term was high because it would get a 
replacement contract. We disagree with this assertion. 
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- ' . 

TCE Current Position on OGS Financial Value 

• · lri,·FetJ·ruary 2011 TCE revised its initial position on the 
residual value of the OGS. 

• il§i~tt3a that the residual cash flows ought to be 
C;H§cO'tn1\fed at 8°/o, which would yield a OGS NPV of 
$8'8'5 mfi'Hon and not the earlier claimed $503 million. 

' 

• Onl~iH8'ependent expert believed that the N PV of OGS. 
66d1d b~- on the order of $too million. Given the · 
problems in developing OGS the value is likely much · · · i+oWek. ;:.. '· ·· · · · 

(·: <,. •' 

Privileged and Confidential - Prepared in Contemplation of Litigation 
ONTARIO I 
POWER AUTHORITY L! 33 



Ministry of Energy Directive 

• OPA has worked closely with Ministry of Energy on the 
drafting of a Directive to authorize negotiations with TCE 
for the replacement project 

• OPA requires a Directive to enter into the Definitive 
~g reerrl'ent 

• Ministry wants the Directive to be silent on including the 
financial value of the OGS Contract into the revenue 
requirement for the replacement project 

• Directive remains outstanding 
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------

----

Settlement Proposals 

• March 1 Qth OPA received TCE's Potential Project Pricing 
and Terms Proposal 
- Commercial parameters for the proposed peaking plant 

along with proposed revisions to the peaking contract 

• TCE proposing to pass through majority of risk to Ontario 
ratepayer 

• OPA retained Financial Consultant to assist with due 
diligence of TCE's Proposal 

• ·March 28th OPA made a counter-proposal to TCE 

• April 6th TCE rejected OPA's counter-proposal 
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To: 
Subject: 
Attachments: 
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John Zych 
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Michael Lyle; Susan Kennedy 
Resolution- Agreement to Submit Dispute to Arbitration. doc 
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Resolution -Agreement to Submit Dispute to Arbitration 

RESOLUTION OF THE BOARD OF DIRECTORS 
OF THE ONTARIO POWER AUTHORITY 

BE IT RESOLVED THAT: 

1. the Board of Directors authorize the Ontario Power Authority (the "Corporation") to 
agree to enter into arbitration of a dispute with TransCanada Energy Inc. arising out 
of the cancellation of the Oakville Generating Station, in accordance with the 
parameters described in the August 3, 2011 presentation to the Board of Directors; 

2. any officer of the Corporation be hereby authorized and directed for and ori behalf of 
the Corporation to negotiate, finalize, execute and deliver the agreement to arbitrate 
the dispute (the "Agreement"), together with such changes thereto as that officer 
may approve, such approval to be evidenced conclusively by the execution and 
delivery of the Agreement; 

3. any officer of the Corporation be hereby authorized and directed for and on behalf of 
the Corporation to execute and deliver all such ancillary agreements, documents, 
deeds and instruments and to do all such further acts as may be necessary or 
desirable to implement the Agreement, to perform its obligations thereunder and to 
obtain the benefits thereof; and, 

4. any officer of the Corporation be hereby authorized and directed for and on behalf of 
the Corporation to execute and deliver such subsequent documents as shall be 
necessary or desirable to make non-material amendments to the above-noted 
agreements, documents, deeds and instruments, as such officer shall determine and 
as shall be evidenced by such officer's signature thereto. 

C:\Documents and Settingslcrystal.pritchard\Local Settings\ Temporary Internet Files\Content.Outlook\9VWMYVDQI2d -Resolution -
Agreement to Submit Dispute to Arbitration. doc 
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Crystal Pritchard 

From: Michael Killeavy 
Sent: Tuesday, August 02, 2011 1 :27 PM 
To: 
Subject: 

Michael Lyle; JoAnne Butler; Brett Baker; Amir Shalaby; Kevin Dick 
RE: BOD 2 Aug 2011 Presentation - REVISED .... 

Attachments: TCE Board Presentation 2 Aug 2011 v5.pptx 

Attached is the presentation for today's review meeting at 1:30pm. 

Michael Killeavy, 'LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
M5H 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Michael Lyle 
Sent: August 2, 201111:53 AM 
To: Michael Killeavy; JoAnne Butler; Brett Baker; Amir Shalaby; Kevin Dick 
Subject: RE: BOD 2 Aug 2011 Presentation • REVISED .... 

Some changes in light of more info on the Lennox side of the deal. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, MSH 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e·mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipfent{s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), pleaset notify the sender immediately 
and delete this e-mail message 

From: Michael Killeavy 
Sent: August 2, 201111:38 AM 
To: Michael Lyle; JoAnne Butler; Brett Baker; Amir Shalaby; Kevin Dick 
Subject: BOD 2 Aug 2011 Presentation - REVISED .... 
Importance: High 

Attached please find the revised BOD presentation. I can insert Kevin's and Amir's slides into the appendix when they 
are ready. 
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Michael Killeavy, LL.B., MBA, P .Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1Tl 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 
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Background: · 

• TCE served Crown with notice of proceedings against 
the Crown in late April and clock started to tick on 60 day 
period before TCE could commence litigation against 
Government 

• Subsequently, TCE advised OPA counsel that they had 
three core demands in order to agree to arbitration 

» Scope of arbitration limited only to appropriate quantum of 
damages 

>> Crown and OPA both parties to the arbitration 

» No impact on ability of TCE to participate in future OPA 
procurement processes 

• Of these three, the limitation on scope of arbitration is by 
far the most important from TCE's perspective 

•w"~"' ""' '"""'"-'- ,re,.,.. ~" OooOomp0.6oo o< u•, .. ~ !!!'!.~ ~ 



Background: 

• G>PA briefed Government on these·issues and attempted 
to ,deMelop' a common approach with Government on 
ne.gotiating an arbitration agreement with TCE 

' ~ >', 

• Issu-e was elevated in Government and Infrastructure 
Q:rnitario<f'IO"} was asked to take a lead role in 
negotiations. 

t~ 10'wasable to get TCE to agree to hold off on 
commencing litigation while discussions were pursued 

. . -. .. . .;::::' . . . ... ; ·. 
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Proposed Deal -- Key Elements 

• Commercial Deal between OPG and TCE where TCE 
leases Lennox facility and constructs new combined 
cycle gas plant on Lennox site under PPA with OEFC 
(the issues related to a gas plant at Lennox are 
discussed in the Appendix) 

• Provision also made for subsequent negotiations on 
potential joint venture between TCE and OPG on 
conversion of Nanticoke to gas 

• If commercial deal not finalized by September 1, then 
matters determined by way of binding arbitration .in 
accordance with the arbitration agreement . 

• OPA is a party to proposed arbitration agreement 

'""' .. "" """ ~ ... •••<••- ,re,ore•: 0••••-6o• "'""'"""" !!!..~~ t, 



Arbitration Agreement - Key Elements 

.,.,, 

• TG'lE'>'trown''and OPA are p. arties in 'arbitration 
. . . ' . 

• shbj~6t:ofarbitr~tidn agreem:ent is focused on quantum 
··of damages 

. . ·; 

• CYP~ an·d Crown waive defences with respect to: 
' .:: ··· ·.· ·· · · '' · » Exclusion of iiabilhy clauses in contract · 

» Any possibility that plant would have been unable to be built 
because it did not receiveall necessary approvals 

• ICE-:t~leases c#>A. and c·rowh from any further claims 
. '?;;.~_-;!t_.'(._':· . \_..; ~- --·~:-_\ : .i .... ', ..•. __ ,·.. ...-·. .. _· { ·. __ · -·. ·, · __ · ' . •,. 

• ~~rgqe~s Jqr .arbitration award to be paid through transfer 
:· •·_ ;· ·h,t~P •: .. ' !'" ~ • -· '". ' .' - · · ' · ' 

ofan interest in an asset owned by the Crown or an 

.~· .\ .. ,,,,,,,~,9,~0.9,M .. <?f J~e .9rown 
,. ·-<<:·-· ·_.,:,;;,. ;.-,-'''J':_.~·~:~;c~·t.f·:<···l'i--::·.·::r~:··;·._:-.:~---,_ . · · ' .. , · · · 

• No reference to other OPA procurement processes 
., ·····........ . ~ 
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Arbitration Agreement - OPA Key Concerns 

• What is value proposition for ratepayers?- how strong 
are arguments that OPA could have made in litigation 
but are precluded from making in arbitration? 

• Who should pay arbitration award? - ratepayers or 
taxpayers? 

• The turbines - are there opportunities to obtain 
ratepayer value by providing for assignment of turbines 
to successfu I bidder? 

6 ONTARIO~. 
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-····.-

,,.,,.~.,,plt.ration Agreement- OPA Key Concerns 

.:k~::;~:~~~haracterization of October 7 letter- stated that OPA 
::J:,;,i·:~~i~~rrninated Oakville contract in this letter 

·''XIG~~,;~-~i{§qqpe ~f arbitration process ...,. limits on arbitration 
- .. ,. '"'·-~~;jroc.e~s· raises concern about ability to· obtain information 

. ·· .... •'d . . . . 
:_"~::Jti!r:ti·r·•~m- --T-. C--- E , . "--- ,., .. JS ._l·- J 

... 

'l•::;-cu; a~KnOWiedgementmay be. made of the fact that 
'<'•:·-··-··,~'"i:~'/i. • • • .·· . .· .t . . . h 't .• •t' ne -· o arLit ra 1on 

,_., .. 
" .. ; 

.·, 

"·~-

'·;-.. . _,> ~- . 
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Comparison of Settlement Proposals 

$16,900/MW-month 

Unknown 

20Years+ 
Option for 10-Year 

Extension 

450MW 

Lump Sum Payment of 
$37mm 

Payment In addition to the 
NRR 

$540mm 

Little Visibility 

AsslstanceJProtectlon from 
mitigating Planning Act 

approvals risk 

25Years 

SOOMW 

Amortize over 25 years- no 
returns 

Peymentln addll!on to the 
NRR 

$400mm 

Reasonable 

We would approach 
Government to provide 
Planning Act approvals 

exemption. 

$14,922/MW-month 

TCE claimed •unlevaraged" 
dlmcount rate of 5.25% 

25 Years 

481MW 

Amortize over 25 years- no 
returns 

I Payment In addition to the NRRj 

$475mm 

Reasonable 

Unknown 

Unknown 

2ovears+ 
Option for 10-Year 

Extension 

450MW 

Unknown 

Unknown 

reference to a -$65 mm 
difference that It Is $540 mm 

Unknown 

permnung nsK provtaeo tnal n 
No gove!""ment assistance with has 8 right to (a) terminate the 

covers capital costs, financing working capital, retums, fixed monthly payment over life of 
Energy paid on a deemed dispatch basis, this plant will operate less than 10% of the time. 

flnanceneveraga how they want to Increase NPV ofprojecl We have assumed In second 
what we believe that they would use. 

'

We believe that TCE obtains allthelrvelue In the first 20 years. 10 Year Option Is a "nice to have• 
sweetener. Precedent for25-year contract.- Portland a Energy Centre has option for additional five 

on the 20-year term. 

tTEP indicates need for peaking generation In KWCG; need at least450 MW of summer peaking 
Average of 500 MW provides addillonat system flexibflity and reduces NRR on per MWbasis 

I $37MM to be audited by Ministry of Finance for substantiation end reasonableness 

I Precedent- Portlands Energy Centre, Halton Hills, end NYR Peaking Plant Paid on a cost recovery 
'· no opportunity to charge an additional risk premium on top of active costs. TCE estimate Is 
±20%. 

review by our Technical Expert and published Information 
We have Increased 11 by $75MM; however, cannot really substantiate 

we are still proposing e target cost on CAP EX where Increases/decreases are 

ITCE has given us limited ins.fghls Into their operating expenses. We have used advice from our 
technical consultant on reasonable OPEX estimates, 

panmtt!ng ~nd approvals Replacement Contract and (b) 

I 
:~~~~:~;~::a~~~=~~~ re::(ij: luk~~~ 8~~)"1 I'" the second counter-proposalthe permitting risk Is entirely transferred to TCE; however, the promise 

compensaUon and sunk costs if fi 1 ~n 1 fth OGS of finding compensation of OGS lost profits would continues until another option Is found. 
the K-W Peaking Plant doesn't tnanc a va ue 0 8 

proceed because of permitting 
Issues. 

8 ONTARIO 
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Potential Outcomes 

• The following graphic sets out several cases for 
litigation/arbitration and settlement 

.. :· ~ .. ;,·_ 

• TCE's prqposal to build the Replacement Project costs 
. - ...... . 

the ratepayer more than our potentially worst case . 
scenario if we were to go to litigation . " 

• The cost of the OPA's Second Counter-Proposal is close 
to the worst case if we were to go to litigation 

< ,. 

9 ONT:ARI8··t· .· · ·. 
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Financial Value of Potential Outcomes 

Litigation ~ Worst Case 

Litigation- Intermediate Case 

Litigation - Best Case 

TCE Proposal 

OPA Counter-Proposal 

Government-Instructed 2nd 
Counter-Proposal 

Competitive Tender- Worst Case 

Competitive Tender -Intermediate 
Case 

Competitive Tender- Best Case 

10 

$0 $200 $400 $600 $800 $1,000 

Cost to the Ontario Ratepayer ($millions) 
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a OGS Profits 

•Capital 
Expenditure 

•Turbines 

• Litigation 
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·, ~ '• 

Management Assessment 
. ;-·:··· 

• Not enough information has been provided and we 
cannot provide any assessment on whether it is in the 
best interests of the OPA to enter into this arbitration 
agreement 

···:· 

11 ONTARI,o.t.· .· 
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System Planning Considerations . ··-•:. 

• Continued operation of the current Lennoxstati()n at 
current contracted terms is valuable to the syste,m\:an9, 

' 

as such is part of the L TEP and IPSP. . . -

• The Transmission system can accommodate· a-dding 
. _, . ' ' '. ,. ~ 

capacity on the Lennox site . Fuller assessm~nf to be 
developed once details are better known. 

• The System wilL need capacity that has. ope~atin§,;; L. ... __ ..• _ 

flexibility:_ Low minimu.m _loading,, high ramp rates:,::p!:){:J,.;, . 
frequent cycling capability. Aqy new addition shlQ~.I~;,:b,e 

. ' . ' '· 

specified accordingly. 

13 . 0 .. ___ ·_·N'_·-.,. __ ~~• __ . ·-·.R···I:A_ -_ .-~-· ·_ 
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System Planning considerations-continued 

• It is too early to commit to adding large capacity .. at this 
time. L TEP/IPSP recommended waiting to at :least2012 
to reassess needs. Weak demand could make additions 

' 

surplus for some time 

• It is higher value to the system to add capacity in 
Cambridge. The alternative is 20 Km of 230 KV 
transmission from either Guelph or Kitchener 

• Adding new capacity will delay and reduce the need for 
conversion of Nanticoke/ Lambton to natural gas. 

• On Conversion of coal to gas : the only firm requirement 
at this time is for Thunder bay to be converted. 

,...,,.,.., •"" """"'""""' -'re'"""' 1'~ '•""'•••••• o< ''"' .. "" . e!!.IJ.!R~ ~ 
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Current Status of Lennox Contract and· 
Neeotiations 

• Directive for OPA to enter into negotiations with OPG was issued on January 6, 2010 

• Current Contract 

• 

• 

- OPA essentially converted IESO RMR contract to OPA Contract for Lennox 

- Lennox provides a costto Ontario electricity customers with a reasonable balancing ofrisk 
. and reward including incentives for bptimizing the facility operation 

- Contract was effective on the expiry of the most recent IESO RMR contract (October 1, 
2009) and expired on December 31, 2010 

- OPA renewed the contract with minor modifications in January 201:1(effecti:V~ until ' 

December 31, 2011) ... . .··. .· .. . - \' 

OPG would like a longer terrl1 contract {3 t~ 10 years) with'OPA that'provid~s for 
capital projects including a CHP facility 

Based .on the relatively low cost of extremely fl_exipJe FapC!ctty CJSsg.~Ji;!ted.,'Mitl;),:t~lilnox, · · 
'· ' :• .... ,~- . . ,' ·.' ..,.,,. '·~--- !-. __ ,,. 

the OPA has been working .with OPG to re.,.negotiate a new lqng!=!rt~r:m agreement for 
. ·.' ::. - ·' ·: ,· . ".; ·. ·. --- ... .· ... ·',, ,:_ :.:;:-:t·-~_~:-\.,J; 

Lennox and would be willing to provide compensation f()r capital' projeCts but is . 
doubtful about the CHP facility 

• . The re-negotiated contract is envisagedto be'complete hy,Novemhen~o;f;,:20·1.1,,t: .. :j;,., i·1 •.. · 

Privileged and Confidential- Prepared in Contemplation of Litigation 
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Southwest Greater Toronto Area (SW GTA) Supply 

• Need for generation identified in OPA's proposed 
Integrated Power System Plan (IPSP) submitted to OEB 
in August 2007 

• GTA has experienced robust growth and generation in 
the area continues to be significantly less than the GT A 
load 

• Has resulted in heavy reliance on the Transmission 
System and the ability of existing infrastructure to service 
this area 

• Expected to fall short by 2015 or s·ooner 

16 ONTARIOIJ 
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' . \ . ' . .. ' . ~ ' . . ' 

. ' ' . 

· Southwest Greater Toronto Area (SW G·T~~'l'SdtJ;~,I.y;··· 

• In addition to aggressive conservation efforts tbeiQJ~~ , 
has identified the need for new electricity generaHon in 
this area 

• New electricity generation will: 
- Support coal-fired generation replacement by 2014 

- Provide system supply adequacy '·. 

- Address reliability issues such as local supply and voltage 
support 

- Defer Transmission needs in the Western GTA ·· • ··· · .. 

;,,, .. ! 
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OPA Procurement Process - Ministry Directive 

• Ministry of Energy issued Directive to OPA in August 
2008 to: 
- Competitively procure 

- Combined-cycle, natural gas-fired electricity generation 
facility 

- Rated capacity up to -850 MW 

- In-service date not later than December 31, 2013 

- Connected to the 230 kV Transmission System corridor 
between the Oakville Transformer Station in Oakville to the 
Manby Transformer Station in Etobicoke 

- Not to be located at the former Lakeview Generating 
Station site in Mississauga 

18 ONTARIO fj . 
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•'i "': 

OPA Procurement Process- RFQ & RFP. ':' 

1. Request for Qualifications 
- Released October 2008 

- 9 Qualification-Submissions were recei\ted · 

- Short-list of4 Qualified Applicants representing 7 
proposed projects resulted· 

2. Request for Proposals 
- Released February 2009 

- - 4 Proposals from 4 Proponents were received 

- ·Proposals evaluated on Completeness; Mandatory·\. · ·· 
Requirements; Rated Criteria and Economic Bid 

Project with lowest Adjusted Evaluated-;Cost selected> ., · · 

}'' 

·oNTARIO~ 
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Procurement Process - Contract 

• SW GTA Contract based on Clean Energy Supply (CES) 
Contract 
- 20 year term 

- Contract-for-Differences based on Deemed Dispatch logic: 
• Generator guaranteed Net Revenue Requirement (NRR) 

• Market Revenues< NRR = Payment from OPA 

• Market-Revenues> NRR =Payment from Generator 

• TransCanada Energy Ltd. ("TCE") was the succeful 
proponent in the RFP and was awarded SW GTA CES 
Contract on October 2009 

20 ONTARIO~ 
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Opposition to Gas-Fired Generation 

• Procurement process fraught with local opposition . 

• Town of Oakville passed several by-laws: · 
.. 

- Interim control of power generation facilities on certain lands in 
the Town of Oakville (2009-065) 

- Town of Oakville Official Plan Livable Oakville (2009-112} 

- Health Protection and Air Quality By-law (201 0-035) 

- Amendment to the Official Plan of the Oakville Planning Area,,:; 
(Power Generation Facilities) (201 0-151) 

·- Amend the Comprehensive Zoning By-law 1984-63 to make 
modifications for power generation facilities (201 0-152) 

- Amend the North Oakville Zoning By-law 2009-189 to make 
modifications for power generation facilities (201 0-153) 

·,:, ·•. r" 
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Opposition to Gas-Fired Generation 

• Town of Oakville rejected TCE's: 
- Site plan application 

- Application for minor variances 

• Mississauga Mayor Hazel McCallion publically opposed 
project 

• Liberal MPP Kevin Flynn publically opposed project 

• C4CA (Citizens For Clean Air) is a non-profit Oakville 
organization opposed to locating power plants close to 
homes and schools. Frank Clegg is the Chairman and 
Director and former President of Microsoft Canada 

22 
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Government Cancellation 
. ·).,' .. t .;> :··:~:,: 

• October 7, 2010 Energy Minister Brad Duguid, along .· 
with Oakville Liberal MPP Kevin Flynn, announced the 
Oakville power plant was not moving. forward 

• OPA provided TCE with letter, dated 7 October 20t'CY,·· · 
that stated "The QPA will not proceed with the Contract. 
As a result of this, the OPA acknowledges that you are · 
entitled to yqur reasonable damages from the (),PA, · 
including the' anticipatedfinancial value of the Contract.". 

• OPA Contract contains an'Exclusion ofConsequenti'al< 
Damages clause (including loss of profits) 

23 ONTARI:O··t. ·. 
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Termination Negotiations 

• Subsequent to the announcement of the cancellation of 
the Oakville GS project the OPA and TCE entered into 
negotiation to terminate the contract on mutually . 
acceptable terms. 

• These discussions began in October 2011 and continued 
until April 2011 . 

• All these discussions we on a confidential and without 
prejudice basis. 

24 ONTARIO (I 
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·., r .~-

TCE Initial Concerns 
., 
.' 

• TCE identified 3 immediate concerns: 

1. Canadian Securities Administrators (GSA) disclosure 
requires TCE to report a write down on the project if out­
of-pocket costs not resolved by year:"end (-$3fi·Jv1:M.)::;<. ' 

2. Handling of Mitsubishi (MPS Canada, Inc.) gasturl:)jr:~e 
. order ($210 MM) 

3. Financial value of OGS 

• TGE met with Premier's Office and advised that Ontario 
ha~ other generation needs; TCE is a good count~c~9rty; 
and asked TCE to be patient and not sue immed:iat~J;~b , 

25 ONTARIO'· 
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Confidentiality Agreement 

• All OPA and TCE discussions related to the termination 
of the contract have occurred on a "without wrejudice" 
basis. 

• Oct. Sth OPA and TCE entered into Confidentiality 
Agreement to ensure certain communications remain 
confidential, without prejudice and subject to settlement 
privilege. 

• This agreement has a term of five years. 

26 
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MOU -

• TCE's Treasury Department needed documentatienfrdltn 
the OPA stating there was a replacement project to 
which the OGS's out-of-pocket costs could be appllied to 
. avoid having to write them off at year-end 

• MOU executed December 21, 201 0: 
- Potential Project site identified for Cambridge 

- Potential Project will utilize the gas turbines sourced~ for 
OGS 

- OPA & TCE agree to work together in good f?lJth'.to 
negotiate a Definitive AgreementJor the potential Prqj'ect 

'"" 
.•. 

-. Potential Project to be gas-fired peaking generati..QI1ixRla:l'l~t •. •· · .. 

- Expired June 30, 2011 
27 ONTA .. R.··.·.•. '0 .. tl 
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Replacement Project 

.. 

• It was determined that the replacement project would be a 
gas-fired peaking generation (i.e. simple cycle) plant with a 
contract capacity of 400 - 450 MW 

• TCE owns a site in Cambridge (Eagle St.) but close to 
schools and residential areas 

• TCE identified the Boxwood Industrial Park in Cambridge as 
its preferred site 

• TCE has had preliminary discussions with the City of 
Cambridge and they seem to be a willing host 

• C4CA has commenced a letter writing campaign against the 
replacement project 

• The 2 Mitsubishi M501 GAC gas turbines purchased for 
OGS will be repurposed for the replacement proj§ct . t. 

· · 
28 
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Replacement Project Negotiations 

• Negotiations focused on the following issues: 
- Capital costs of Replacement Project 

- Financial value of OGS 

- Disposition of Mitsubishi gas turbines 

- Proper allocation of project risk, i.e., who bears the 

'-~·.::;_,- -,' 

approvals and permitting risk for the Replacement Project. 
' 

• The negotiations were premised on the financial value of 
OGS being "built" into the return that TCE would get from 
the Replacement Project. 

.::. .·./· .. ;: .'·--.' 
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OPA Analysis 

· • OPA undertook a detailed analysis of the Replacement 
Project. 

• Third party technical and financial consultants were hired 
to support this effort. 

• The OPA believes that TCE's projected capital 
expenditure for the Replacement Project is far too high. 

• TCE estimated that the CAPEX was on the order of$540 
million. Our estimate is $375 million. 

30 ONTARIO' 
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Fundamental Disagreement - Value of O'G'S · ·· , .. 

• TCE has claimed that the financial value of the OGS 
contract is $500 million. 

• TCE presented a project pro forma for the OGS bid JnJo 
the SWGTA RFP. 

• The model shows a NPV of after-tax cash flows of $503 
million. 

• It also shows a discount rate of 5.25% for discounting 
the cash flows - TCE's purported unlevered cost of·····.·· 
equity. 

31 ~ ONTARI:O . 
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Residual Value of the OGS 

• The $503 million NPV is calculated over the thirty year 
life of the project, whereas the contract has a 20-year 
term. 

• Cash flows over the term of the contract amount to $262 
million. Almost half of the claimed value of OGS comes 
from a very speculative residual value. 

• TCE maintains that the residual value of the OGS after 
the expiry of the term was high because it would get a 
replacement contract. We disagree with this assertion. 

Privileged and Confidential - Prepared in Contemplation of Litigation 
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TCE Current Position on OGS Financial ·v~~;IJ:Iezi/~'::,~·,, ··'. 

• In February 2011 TCE revised its initial position on the 
residual value of the OGS. 

• It stated that the residual cash flows. ought to be' · · · 
. discounted at 8%, which would yield a OGS NPV of 

$385 million and not the earlier claimed $50a:rnil.lion. 
,;· 

. ·~:-': ... 

• Our indep~~d'ent expert beil~~ed that the."NPV of<DGS->·: 
could be on the order of $100 million. Given the ; " · ,. 
problems in developing OGS the value is likely much 
lower. · ·····. 

o.· N~.·· .• RIO·t.· ·· · · 
POWER AUTHORITY .. · : ... ':•- . ,.. 
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Ministry of Energy Directive 

• OPA has worked closely with Ministry of Energy on the 
drafting of a Directive to authorize negotiations with TCE 
for the replacement project 

• OPA requires a Directive to enter into the Definitive 
Agreement 

• Ministry wants the Directive to be silent on including the 
financial value of the OGS Contract into the revenue 
requirement for the replacement project 

• Directive remains outstanding 
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Settlement Proposals 

• March 1 Qth OPA received TCE's Potential Project Pricing 
and Terms Proposal 
- Commercial parameters for the proposed peaking plant 

along with proposed revisions to the peaking contract 

• TCE proposing to pass through majority of risk to Ontario 
ratepayer 

• OPA retained Financial Consultant to assist with due 
diligence of TCE's Proposal 

• March 28th OPA made a counter-proposal to TCE 

• April 6th TCE rejected OPA's counter-proposal 
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Crystal Pritchard 

From: 
Sent: ,_ . • · . .-o,':,-

Tq;.,,.".: 
Subject: 

Colin Andersen 
: We.s(!ey;,Al,!gyst 02,_ 2()~ 1 ,1::3~. J;>M . > .· ..... ,, 

;c ; 'ii[l)_I:Jiflc;ls@jrish"llo.~,.<;pm'; tv'lit::Jlae.f Lyl,~ .• 
, : Re: Confidential ~ TCE' Arbitration. · . · · . · ·,·--<· - '\·J..••.(:•.t ' -- ,.; o· ;;.· .. · ·· · · ··· -- · . •(;• 

itiat .~s whaf'T ~o~a.s.:f~oatfrijg y~~!:e~cr.ay _byt' yo~ are iiniclliiiore · ari:ic6la~f! 

Original Mess!l!ie.?~"-- . ....• ._... .. . , .. _. 
From: James Hi rids [rilailto :"jim hinds@irish-line :com] 

. Sent: Tuesday, August e2, 2el11 e9: 11 AM ... 
To: Michael Lyle; Colin Andersen 
Subject: Re: Confidential - TCE Arbitration 

.... ,._· 

"·'· .· 

··- ,.·,·· 
... _,. 

I took a call last night from a Director who was concerned with the potentially open-ended 
liability of OPA to 1m arbi tratiqn award. "What happens to the ratepayer if an arbitrator 
awards, $18 'to TCE?" It is a valid question. 

OPA's primary concern should be value to the ratepayer. To the extent that there is any 
arbitrator award which creates no value for the ratepayer(ie no electrons), we have a 
problem. To the extent that there is a negotiated solution which creates value for the 
ratepayer (Assets of Interest), ratepayer can bear defensible costs to support.the solution. 

If there is an arbitrator award which creates no value to the r·atepayer, it would be 
consistent with our past and soon to be present business practices to pay some of the costs 
of the failed project: sunk costs (in original documentation) and equipment losses with 
mitigation (NTP directive). The difficulty is the lost profits component, which is we have· 
specifically excluded in other deals. 

So ... OPA could propose an arrangement whereby in return for signing the arbitration 
agreement, OPA and Government agree as follows: (1) OPA is supportive of a negotiated Assets 
of Interest solution and will be supportive to the extent of a defensible expense on behalf 

·of the ratepayer and (2) if no· Asset of Interest solution is forthcoming a_nd an award is· 
made, OPA will bear the ·costs on behalf of the ratepayer for normal contract_ual failure, 
being sunk cost and mitigated losses on the turbine; Gov will bear the rest. 

Comments/views? 

Jim Hinds 
(416) 524-6949 

-----Original Message-----
From: "Colin Andersen" [Colin.Andersen@powerauthority.on.ca] 
Date: es;e2;2e11 e8:48 AM 
To: jim hinds@irish-line. com, "Michael Lyle" <Michael. Lyle@powerauthority.on. ca> 
Subject: Re: Confidential - TCE Arbitration 

Yes after we talked yesterday I asked mike to followup with Finance about "the accounting" -
basically with the same idea in mind. 
I had heard said "the OPA didn't cancel this so why should they have to wear it". That being 

said since opg asset won't be determined until end of aug and maybe not even then I don't 
know how determinate we will get now. Worth putting back into the discourse though. 

Original Message -----
From: James Hinds [mailto:jim hinds@irish-line.com] 
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Sent: Monday, August 01, 2011 06:48 PM 
To: Colin Andersen; Michael Lyle 
Subject: Confidential - TCE Arbitration 

Just a reminder that one of the undertakings falling out of the Board meeting today for 
management to consider was whether there would be any aspects of the arbitration which would 
have a bearing on whether the ratepayer paid the award or the taxpayer paid the award. 

As I thought this through some more afterwards, I would like your advice on whether we should 
proactively seek an understanding of this split with the Government now, before we execute 
the arbitration agreement. We do have some leverage now; afterwards, we do not. And even if 
we do not ge~-a specific agreement, an agreement to discuss the issue in the future along 
some broad pa-rameters might oe better than nothing. 

Jim Hinds 
(416) 524-6949 

------------------------------------------------------------------~--------
This e-mail message and any files transmitted with it are intended only for the named 
recipient(s) above and may contain information that is privileged, confidential and/or exempt 
from disclosure under applicable· law. If you are not the intended recipient(s), any 
dissemination, distribution or copying of this e-mail message or any files transmitted with 
it is strictly prohibited. ., 

If you have received this message in error, or are not the named recipient(s), please notify 
the sender immediately and delete this e-mail message. 
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Crystal Pritchard 

From: 
Sent: 
To: 
Cc: 
Subject: 

Dermot-

Broer, Kate [Kate.Broer@fmc-Jaw.com] 
Tuesday, August 02, 2011 2:37PM · 
'Dermot.Muir@infrastructureontario.ca'; McCutcheon, David . 
Michael Lyle ,. 
Re: Arbitration Agreement 

Dave, Mike and I have spoken. There are t~o points out of the discussion. 

... ' 

First, Mike is concerned about the doc discovery process in section 6.1 and, in particular, that TCE may not be as 
forthcoming as it should be. He is worried that they may attempt to avoid production on the basis thatthe province has · 
not been sufficiently. specific in making requests for information beyond that upon which TCE intends to rely. We . 
discussed an approach more like the one found in the Rules which creates a broader obligation to produce all 
documents of relevance. We also discussed that this type of change could also mean broader production obligations for 
the province and could take more time tq complete.·He asked that we raise the issue with you for your further thoughts 
and consideration. It is our feeling that if the province wants to go back to TCE with a broader requirement, that Barrack 
would likely be open to a change. 

Tl)e second point relates to the time limit on cross-examinations of one day in section 6.3. Mike suggested that this 
could be tight and we agreed it would be appropriate to change the time limit from one day to two days. 

I am available on my cell416-895-4574, if you want to discuss further. 

Kate 

Kate Broer 
Fraser Milner Casgrain LLP 
77 King Street West 
Toronto, ON M5K OAl 
Direct Line: 416-863-4574 
Fax: 416-863-4592 
Kate.Broer@fmc-Jaw.com 

THIS MESSAGE IS INTENDED ONLY FOR THE ADDRESSEE, IT MAY CONTAIN PRIVILEGED OR CONFIDENTIAL 
INFORMATION. ANY UNAUTHORIZED DISCLOSURE IS STRICTLY PROHIBITED. IF YOU HAVE RECEIVED THIS MESSAGE IN 
ERROR, PLEASE NOTIFY US IMMEDIATELY SO THAT WE MAY CORRECT OUR INTERNAL RECORDS. PLEASE THEN DELETE 

THE ORIGINAL MESSAGE. THANK YOU 

From: Dermot Muir (mailto:Dermot.Muir@infrastructureontario.ca] 
Sent: Monday, August 01, 201111:05 AM 
To: McCutcheon, David 
Cc: Broer, Katej 'Michaei.Lyle@powerauthority.on.ca' <Michaei.Lyle@powerauthority.on.ca> 
Subject: Arbitration Agreement 

David: 

Would you bE! available for a short teiE!-con tomorrow to talk to my colleague Michael Lyle {GC at the OPA) about the 
arbitral process that is being proposed? 
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Thanks a lot. 

Dermot 

Dermot P. Muir 
General Counsel and Corporate Secretary 
Infrastructure Ontario 
777 Bay Street, 9th Floor 
Toronto, Ontario 
M5G2C8 
416-325-2316 
416-204c6130(fax) 
Derrnot.Mtrlr@infrastructureontario.ca 

SOLICITOR/CLIENT PRIVILEGE 

This e-mail is intended only for the personal and confidential use of the recipient(s) named above. If th,e reader of this e-ntail is not 
an intended recipient, you have received this e-mail in error and any review, dissemination, distribution Or copying is strictly 
prohibited. If you have received this e-mail in error, please notify the sender immediately by retum e-mail and permanently delete 
the copy you received. 
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Crystal Pritchard 

From: Michael Lyle 
Sent: Tuesday, August 02, 2011 2:44 PM 
To: 
Subject: 

Nimi Visram; Irene Mauricette; John Zych 
FW: Arbitration Agreement 

Attachments: Blackline Draft Arbitration Agreement_FINAL11_10 vs Draft Arbitration Agreement_FINAL 12 
_IO.docx; Draft Arbitration Agreement_FINAL 12_10.docx 

For Board meeting. Do not use blackline. Make sur~ there is no highlighting in the other version. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthoritv.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any tiles transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail messa e 

From: Dennot Muir [mailto:Dermot.Muir@infrastructureontario.ca] 
Sent: August 2, 2011 11:33 AM 
To: Michael Lyle 
Cc: David Livingston 
Subject: RE: Arbitration Agreement 

Michael: 

Please find attached the latest version with a few small edits from John K and FMC. 

Regards 

Dermot 

From: Dermot Muir 
Sent: Monday, August 01, 2011 1:03 PM 
To: 'Michaei.Lyle@powerauthority.on.ca' 
Cc: David Livingston 
Subject: RE: Arbitration Agreement 

Michael: 

As discussed I have made a few corrections as attached. 

Regards 

Dermot 
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From: Dermot Muir 
Sent: Sunday, July 31, 2011 6:16 PM 
To: 'Michaei.Lyle@powerauthority.on.ca' 
Cc: David Livingston 
Subject: RE: Arbitration Agreement 

Michael: 

Please find attached the latest draft. Two minor changes to 7.3 as noted in the blackline. 

I'll be back to you shortly to confirm a time for our conversation. 

Regards 

Dermot 

From: Dermot Muir 
Sent: Sunday, July 31, 2011 3:53 PM 
To: 'Michaei.Lyle@powerauthority.on.ca' 
Cc: David Livingston 
Subject: RE: Arbitration Agreement 

Michael: 

Please find attached the latest draft. This is very close to being in a form that will be accepted by TCE as final. A new 
confidentiality agreement is being drafted by TCE and I have asked them to ensure that the issue that you raised is 
addressed. Section 7.3 is still being discussed and should be resolved shortly. 

I look forward to speaking to you this evening. 

Regards 

Dermot 

From: Dermot Muir 
Sent: Friday, July 29, 2011 7:19PM 
To: 'Michaei.Lyle@powerauthority.on.ca' 
Cc: David Livingston 
Subject: FW: Arbitration Agreement 

Michael: 

Please find attached the latest version of the arbitration agreement. I have blacklined it to the version circulated 
last riight. If possible I would appreciate speaking to you later this evening or tomorrow once you have had a 
chance to review. Please feel free toea!! me on my bb 416-473-5667. 

Regards 

Dermot 

Dermot P. Muir 
General Counsel and Corporate Secretary 
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Infrastructure Ontario 
777 Bay Street, 9th Floor 
Toronto, Ontario 
MSG2C8 
(416) 325-2316 
(416) 263-5914 (fax) 
Dermot.Muir@infrastructureontario.ca 

SOLICITOR/CLIENT PRIVILEGE 

This e-mail is intended only for the personal and confidential use of the recipient{s) named above. If the reader of this e-mail is not an intended recipient, 
yon have received this e-mail in errm· and any review, dissemination. distribution or copying is strictly prohibited. If you have received this e-mail in error, 
please notify the sender immediately by return e-mail and permmtently delete the copy you received. 

3 





IN THE MATTER OF AN ARBITRATION 

BETWEEN: 

TRANSCA])IADA ENERGY LTD. 

Claimant 

-and-

HER MAJESTY THE QUEEN IN RIGHT OF ONT ARlO and the ONT ARlO 
POWER AUTHORITY 

Respondents 

ARBITRATION AGREEMENT 

WHEREAS the Ontario Power Authority (the "OPA") and the Claimant 
TransCanada Energy Ltd. ("TCE" or the "Claimant") entered into the Southwest 
GTA Clean Energy Supply Contract dated as of October 9, 2009.. (the "CES 
Contract") for the construction of a 900 megawatt gas fired generating station in 
Oakville Ontario (the "OGS"); . 

AND WHEREAS by letter dated October 7, 2010 the OPA terJl1inated the 
CBS Contract and acknowledged that TCE was entitled to its reasonable damages, 
including the anticipated firiancial value of the CBS Contract; 

AND WHEREAS the. Respondents have agreed to pay TCE itS'.reasonable 
damages arising from the tenilination of the CES Contract, including the anticipated 
financial value of the CES Contract; 

AND WHEREAS the Claimant and the Respondents wish to submit the issue 
of the ass~ssment of the reasonable ·damages suffered by TCE to arbitration in the 
event they are unable to seitlethat itm.ount as between themselves; 

l ::o 

AND WHEREAS on April 27, 2011, the Claimant provided ''lritten notice to 
Her Majesty the Queen in Right of Ontario (the "Province of Ontario"), under 
section 7 of the Proceedings Agaisnt the Crawn Act, R.S.O., 1990, c. P. 27 ("PACA"), of 
its intent to commence an action against the Province of Ontario to·, recover the 



damages the Caimant suffered because of the termination of the CES Contract (the 
II Oaim.''); 

AND WHEREAS the Parties have agreed that the Caimant' s damages under 
the Claim will not be limited by: (a) any limitation on or reduction of the amount of 
damages which might otherwise be awarded as a result of sections 10.5 or 14.1 of the 
CES Contract; or (b) any limitation on or reduction of the amount of damages which 
might otherwise be awarded as a result of any possibility or probability that TCE 
may have been unable to obtain any or all government or regulatory approvals 
required to construct and operate its generation facility as contemplated in and in 
accordance with the CES Contract; 

AND WHEREAS the Parties have agreed that the Respondents will not raise 
as a defence the Force Majeure Notices filed by the Caimant with the OPA 
including those issued after the Town of Oakville rejected the Caimant's site plan 
approval for the Oakville Generating Station and subsequently the rejection of its 
application for minor variance by the Committee of Adjustment for the Town of 
Oakville; 

AND WHEREAS the Parties have agreed to resolve the issue of the quantum 
of damages the Qaimant is entitled to as a result of the termination of the CES 
Contract by way of binding arbitration in accordance with The Arbitration Act, 1991, 
5.0. 1991, c.17 (the" Acf'); 

AND WHEREAS the Parties have agreed that all steps taken pursuant to the 
binding arbitration will be kept confidential and secure and will not form part of the 
public record; 

NOW THEREFORE, in consideration of good and valuable consideration, the 
receipt and sufficiency of which is hereby acknowledged, the Parties agree as 
follows: 

Section 1.1 

ARTICLE1 
APPLICATION OF THE ACT 

Recitals 

The recitals herein are true and correct 



Section1.2 Act 

The provisions of the Act s!iaifapply lo this Arbitration Agreement except as varied 
or excluded by this Agreement, or other written agreement of the Parties. · · · 

ARTICLE2 

Section 2.1 Consideration 

In consideration of the Parties each agreeing to pursue the resolution of this 
matter by way of binding arbitration in accordance with the Act, and on the 
understanding that the referral to the arbitration and the satisfaction of any Final 
Award (as defined) is a settlement of the Oaimant's claim that is the subject matter 
of its April27, 2011 Notice, pursuant to section 22 (c) of the PACA, the Parties agree: 

(a) 

(b) 

Section 3.1 

the Oaim agaillst the Province of Ontario and the OP A will not be 
pursued in the Courts; and · 

any 
OP A and the Province of Ontario in the form 
hereto. 

ARTICLE3 

ARBITRATOR 

The Arbitration shall be conducted in Toronto, Ontario by an arbitrator mutually 
agreed upon by the Parties or chosen by such individual as the Parties may agree 
(the" Arbitrator"). 

ARTICLE4 
JURISDICTION OF ARBITRATOR 

Section 4.1 Final Decision and Award 

The decision and award of the Arbitrator shall be final and binding on the 
Parties, subject to the right to appeal questions of law to the Ontario ·superior Court 
of Justice as provided in section 45(2) of the Act. 

Section 4.2 The Disputes 

The Arbitrator shall fully and finally determirie the amount of the reasonable 
damages to which the Oaimant is entitled as a result of the termination of the CES 
Contract: including the anticipated financial value of the CES Contract. 

~--. 



Section 4.3 Waiver of Defences 

·(a) The Respondents agree that they are liable to pay TCE its reasonable 
damages arising from the termination of the CES Contract, including the anticipated 
financial value of the CES Contract 

(b) The Respondents acknowledge and agree that in the determination of 
the reasonable damages which TCE is to be awarded there shall be no reduction of 
those damages by reason of either: 

(i) limitation on or reduction of the amount of damages which might 
otherwise be awarded as a result of sections 10.5 or 14.1 of the CES 
Contract; or 

(ii) any limitation on or reduction of the amount of damages which 
might otherwise be awarded as a result of any possibility or 
probability that TCE may have been unable to obtain any or all 
government or regulatory approvals required to construct and operate 
its generation facility as contemplated in and in accordance with the 
CES Contract · 

(c) For greater certainty, the amount of the reasonable damages to which 
the Claimant is entitled will be based upon the following agreed facts: 

(i) that if the CES Contract had not been terminated then TCE would 
have fulfilled the CES Contract and the generation facility which was 
contemplated by it would have been built and would have operated; 
and 

(ii) the reasonable damages including the anticipated financial value of 
the CES Contract whleh is understood to include the following 
components: 

(a) the net profit to be earned by TCE over the 20 year life of the 
CES Contract; and 

(b) the costs incurred by TCE in connection with either the 
performance or termination of the CES Contract to the extent 
that these costs have not been recovered in item (a); and 

(c) each Party reserves its rights to argue whether the 
Respondents are liable to compensate the Claimant for the 
terminal value of the OGS, if any, where terminal value is 
understood to mean the economic value of the OGS that may be 
realized by Claimant in the period after the expiration of the 



twenty year term of the OGS Contract for its remaining useful 
life. · 

Section4.4 Arbitrator Jurisdiction . 

Without limiting the jurisdiction of the Arbitrator at law, the submission to 
arbitration hereunder shall confer on the Arbitrator the jurisdiction to: 

(a) determine any question as to the Arbitrator's jurisdiction including 
any objections with respect to the existence, scope or validity of this 
Agreement; 

(b) determine all issues in respect of the procedure or evidentiary matters 
governing the Arbitration, in accordance with this Agreement and the 
Act, and make such orders or directions as may be required in respect 
of such issues; 

(c) determine any question of law arising in the Arbitration; 

(d) receive and take into account such written or oral evidence tendered 
by the Parties as the Arbitrator determines is relevant and admissible; 

(e) make one or more interlocutory or interim orders; 

{f) include, as part of any award, the payment of interest from the 
appropriate date as determined by the Arbitrator; and 

(g) proceed in the Arbitration and make any interlocutory or interim 
Award(s), as deemed.necessary during the course of the hearing of the 
Arbitration, and the Final Award (defined below) 

Section 4.5 Costs 

The Parties agree that the Arbitrator has the jurisdiction to award costs to any 
of the Parties, and that the Arbitrator will make a determination with respect to any 
Party's entitlement to costs by analogy to the Ontario Rules of Civil Procedure, R.R.O. 
1990, Reg 194 ( the "Rules") and with regard to the relevant case law, after hearing 
submissions from the Parties with respect to costs following the Final A ward, or an 
interim or iilterlocutory order or award in relation to any interim or interlocutory 
motion. The Arbitrator's accounts shall be borne equally by the Parties, together 
with all other ancillary, administrative and technical expenses that may be incurred 
during the course of the Arbitration, including but not limited to costs for court 
reporter(s), transcripts, facilities and staffing (the "Expenses"), but the Arbitrator's 
accounts and the Expenses shall be ultimately determined with reference to the 



Rules and the case Jaw, at the same time that other issues with respect to costs are 
deterrrrined following the Final Award. 

Section 4.6 Timetable 

Any deadlines contained in. this Agreement may be extended by mutual 
agreement of the Parties or order of the Arbitrator, and the Arbitrator shall be 
advised of any changes to any deadlines. 

ARTICLES 
SUBMISSION OF WRITTEN STATEMENTS 

Section 5.1 Statement of Oaim 

The Oaimant shall deliver a Statement of Oaim on or before October 6, 2012 

Section 5.2 Defence 

The Respondents shall each deliver a Statement of Defence within 30 days 
following the delivery of the Statement of Oaim. 

Section 5.3 Reply 

The Oaimant shall deliver a Reply within 30 days following the delivery of 
the Statements of Defence. 

ARTICLE6 
CONDUCT OF THE ARBITRATION 

Section 6.1 · Documentary Discovery 

The Parties will meet and confer with respect to documentary production 
within 30 days following the last date by which a Reply is to be delivered. At the 
meeting with respect to documentary production, counsel for the Parties will discuss 
and attempt to agree on the format of the documents to be delivered. 

The scope of documentary production is to be deterrrrined by the Parties 
when they meet and confer. For greater clarity, the scope of documentary 
production is not as broad as that contemplated by the Rules. Rather, the Parties are 
required to disclose the documentation that they intend to or may rely on at the 
arbitration, as well as documents which fall into the categories (relevant to the issues 
in dispute) identified by opposing counsel at the meet and confer meeting or as may 
arise out of the examinations for discovery. 

in preparation of witnesses for discovery and in connection with 
documentary production the Parties will use all relevant powers to ensure that all 
documents in their power, possession or control are produced in the Arbitration. 



. When they meet and confer; .the Parties shall deterntine a date bjr which each' 
shall deliver to the other a list ideii.tifyirig a:ii.y and all records and doci:unerits, 
whether written, electronic or otherwise, being prOduced for the pilrpose of this 
Arbitration, and by which each shall deliver the doci:unents ln the format'agreed to 
by the Parties. In the event that the Parties i:an'tmme to agreement oh these dates 
thev will refer the decision back to the Arbitrator. 

Section 6.2 Evidence by Witness Affidavits 

On a date to be determined by the Parties when they meet and confer, the 
Parties shall deliver to each other sworn affidavits of each of their witnesses. 

On a date to be determined by the Parties when they meet and confer, the , 
Parties shall deliver to each other responding sworn affidavits from their, "iVitnesses. 

Section 6.3 Cross Examinations on Affidavits 

The Parties agree that cross examinations of the affiants will take place on a 
date to be agreed, with each Party limited to one day of cross examination per 
witness, or such other time as may be agreed between the Parties upon review of the 
affidavits or may be ordered by the Arbitrator. 

Within 30 days following cross examinations, the Parties will come to an 
agreement on hearing procedure with respect to calling viva voce evidence, or will 
attend before the Arbitrator to determine such procedure (the "Hearing Procedure"). 

Section6.4 Expert Reports 

The Parties agree that experts shall meet prior to the preparation of expert 
reports to confer and, if possible, agree and settle the assumptions and facts to be 
used in the expert reports. 

The Parties agree on the following timebble for delivery of expert reports: 

(a) expert reports of each Party shall be delivered within 45 days after 
completion of cross exanllnations. 

(b) responding (reply) expert reports of each Party shall be exchanged 
within 30 days of the exchange of expert reports. 

(c) all expert reports delivered and filed in the Arbitration shall include 
and attach a copy of the expert's Curriculum Vitae and a declaration of 
independence. 

Section 6.5 Arbitration Hearing 

The Arbitration Hearing shall take place in Toronto on dates to be agreed by 
the Parties. The Arbitration Hearing shall be conducted in an expeditious manner 



and in accordance with the Hearing Procedure. A court reporter will be present at 
each day of the Arbitration Hearing and the court reporter will provide the Parties 
with real-time transcription of the day's evidence, and the court reporter will also. 
provide the Parties with copies of daily transcripts of. each day's eviqence. The costs 
of the court reporter will be divided between the Parties during the course of the 
Arbitration and it will form part of the costs of the Arbitration, which will ultimately 
be decided with reference to Section 4.5 above. 

Section 6.6 Witness Statements 

The Parties will attempt to reach agreement with regard to whether the 
evidence-in-chief of witn~ses will be provided by way of Affidavit rather than oral 
testimony. If the. evidence of a witness is to be provided by way of Affidavit, the 
witness will nevertheless, if requested, be available at the hearing for cross­
examination. 

Each witness who gives oral testimony at the Arbitration Hearing will do so 
under oath or affinnation. 

Section 6.7 Examinations and Oral Submissions 

Unless otherwise agreed, each Party may examine-in-chief and re-examine its 
own witnesses and cross-examine the other Party's witnesses at the Arbitration 
Hearing. The Parties shall agree upon, failing which the Arbitrator shall impose, 
time limits upon both examination-in-chief and cross examination of witnesses. 
Each Party shall be entitled to present oral submissions at the Arbitration Hearing. 

Section 6.8 Applicable Law 

The Arbitrator shall apply the substantive law applicable in the Province of 
Ontario. The Arbitrator shall apply the procedural rules set out in this Arbitration 
agreement and the Act and by analogy to the Rules, to the extent that procedures are 
not dealt with in this Arbitration Agreement or in the Act. 

Section6.9 

Subject to the terms of this Arbitration Agreement, the Arbitrator may 
conduct the Arbitration Hearing in such manner as he/ she considers appropriate, 
provided that the Parties are treated with equality, and that at any stage of the 
proceedings each Party is given full opportunity to present its case. 

Section 6.10 

Each Party may be represented by legal counsel at any and all meetings or 
hearings in the Arbitration. Each person who attends the Arbitration Hearing is 
deemed to have agreed to abide by the provisions of Article 7 of this Arbitration 
Agreement with respect to confidentiality. Any person who attends on any date 



upon which the Arbitration Hearing is conducted shall, prior to attending, execute a 
confidentiality agreement in the form atiached hereto as Schedule u Au. 

Aiincill7 
AWARD 

Section 7.1 Decision(s)Timeline 

Any interlocutory or interim award(s) sha!l be given in writing at Toronto, 
with reasons and shall be rendered within forty five (45) days of the conclusion. of 
the relevant motion. 

The Arbitrator shall provide the Parties with his/her decision in writing at 
Toronto, with reasons, within six (6) months from the delivery of the communication 
of the final submissions from the parties (the uFinal Award"). The Arbitrator shall 
sign and date the Final Award: 

Within fifteen (15) days after receipt of the Final Award, any Party, with 
notice to the other Parties, may request the Arbitrator to interpret the Final Award; 
correct any clerical, typographical or computation errors, or any errors of a similar 
nature in the Final Award; or clarify or supplement the Final Award with respect to 
claims which were presented in the Arbitration but which were not determined in 
the Final Award. The Arbitrator shall make any interpretation, correction or 
supplementary award requested by either Party that he/ she deems justified within 

:; fifteen (15) days after receipt of such request All interpretations, corrections, and 
' · supplementary awards shall be in writing, ai:td the provisions of this Article shall 

.;,;_" 

... : ... 
apply to them . 

Section 7.2 

Subject to the right of appeal in Section 4.1 above, the Final Award shall be 
final and binding on the Parties, and the Parties undertake to carry out the Final 

Award without delay. If an interpretation, correction or additional award is ~~·:f;,~f~f~"~t"~,·:E··~.· 
requested by a Party, or a correction or additional award is made by the Arbitrator i:J{~fliJ]Jjt~[:ii' • 
on his/her own initiative as provided under this Article, the Award shall ~e final 
and binding on the Parties when such interpretation, correction or additional award 
is made by the Arbitrator or upon the expiration of the time periods provided under 
this Article for such interpretation, correction. or additional award to be made, 
whichever is earlier. The Final Award shall be enforceable in accordance with its 
terms, and judgment upon the Final Award entered by any court of competent 
jurisdiction that possesses jurisdiction over the Party against whom the Final Award 
is being enforced. 



Section 7.3 

The Parties agree that it is in their mutual interests that a Final Award [or an c 

interim final award] in favour of the Oannant be satisfied in a manner that furthers 
both the energy interests of the Province of Ontario and the interests of TCE . 
Therefore, subject to the foregoing and the following terms and conditions, a Final 
Award [or an interim final award] in favour of the Oaimant may be satisfied by way 
of the transfer to the Oaimant of an asset that has an equivalent value to TCE, after 
due consideration for the tax implications of the transaction, equal to the Final 
Award [or interim final award] (the "Equivalent Value"). 

(a) Upon the request of the Respondent Her Majesty the Queen in Right of 
Ontario to satisfy the Final Award or interim final award against either 
of the Respondents by the transfer of an asset of Equivalent Value, TCE 
shall within ten (10) business days submit a list of assets of interest (the 
"Assets of Interest") to the Respondent for consideration. Such list to 
consist of assets owned by the Province of Ontario; the OPA or an 
agency of the Province of Ontario and at a minimum to include assets 
in which TCE has an equity interest or that has been subject to prior 
discussion amoungst the Parties. Assets which will provide partial 
Equivalent Value may be considered. The Assets of interest shall be 
assets owned by the Respondent or by entities under the direction or 
control of the Respondent 

(b) If an asset of interest is mutually agreed as being a suitable asset for 
transfer to TCE, and the asset is not one in which TCE (or a wholly 
owned affiliate) owns an equity interest in at that time, then TCE shall 
be permitted a reasonable and customary period of time for an asset 
purchase transaction of this type in order to conduct due diligence and 
to confinn its continued interest in the asset transfer. If TCE remains 
interested in acquiring the asset after having completed its due 
diligence then the Parties shall use commercially reasonable efforts to 
attempt to agree on the value of the asset to TCE. 

(c) If an asset of interest is mutually agreed as being a suitable asset for an 
equivalent exchange and is an asset in which TCE (or a wholly owned 
affiliate) owns an equity interest at that time, then the Parties shall use 
commercially reasonable efforts to attempt to agree on the value of the 
asset to TCE. 

(d) In respect of any proposed asset transfer under subsection (b) or (c) 
above TCE acting reasonably must be satisfied that 

(i) the transfer will be in compliance with all relevant covenants 
relating to the asset and in colllpliance with all applicable laws; 



;• 

·-• .. 

(ii) ali necessary consents; permits and authorizationS are available' 
to transfer the asset to TCE and for TCE to own and operate the 
asseti 

(iii) there are no restrictions on. TCE's ability. to develop, operate, 
sell or otherwise dispose of the asset; and 

(iv) TCE does not become liable for any pre-closing liabilities 
relating to the asset 

(e) If the Parties have agref!d to the transfer and if the value of the asset to 
TCE is agreed, then the Parties Will use commercially reasonable 
efforts to negotiate and settle the form of such definitive documents as 
may be required to give full effect to such asset transfer. Such 
documents are to be in conventional form for the type of asset to be 
transferred and will contain conventional representations, warranties, 
covenants, conditions, and indemnities for an asset transfer between 
arm's length commercial parties. 

(h) If more than ninety (90) days have elapsed after the Final Award [or an 
interim final award) of the Arbitrator, and the Parties have not agreed 
on the terms of the asset transfer or settled the form of the definitive 
documents for transfer, then TCE shall be permitted to issue a demand 
letter to the Respondents demanding immediate payment of the Final 
Award [or interim final award] in cash and such payment shall be 
made within three (3) days of receipt of such demand letter. 

Section 7.4 Release 

Contemporaneous with compliance by the Respondents with the terms of the 
Final Award and in consideration therefore, TCE shall deliver a Release in favour of 
each of the Respondents in the form attached hereto as Schedule "B". 

Section8.1 

ARTICLES 
CONFIDENTIALITY 

Except as may be otherwise required by law, all information disclosed in the 
Arbitration shall be treated by all Parties, including their respective officers and 
directors, and by the Arbitrator, as confidential and shall be used solely for the 
purposes of the Arbitration and not for any other or improper purpose. The Parties 
agree further that for the purposes of this Arbitration, they shall abide by and be 
bound by the "deemed undertaking" rule as stipulated in Rule 30.1 of the Rules. 



For greater certainty, the Arbitrator and the Parties, including their respective 
officers and ·directors, employees1 agents, servants, administrators, successors, 
shareholders, members, subsidiaries, affiliates, insurers, assigns and related parties 
from time to time agree that they shall not disclose or reveal any information 
disclosed in the Arbitration to any other person, except legal, or financial advisors, 
or experts or consultants retained by a party for the purpose of this arbitration, or as 
required by law including, for example, the Claimant's obligation to make 
disclosures under applicable securities law. The Parties .i.Iso agree that they will use 
best efforts to ensure that they have effective procedures in place to ensure that 
information disclosed in the Arbitration is not disclosed or revealed contrary to the 
provisions of this Article. Each Party agrees to be responsible for any breach by its 
officers, directors, professional advisors, experts or consultants of the terms and 
conditions of this Article. 

Section 9.1 

ARTICLE9 
MISCELLANEOUS 

Amendment 

This Arbitration Agreement may be amended, modified or supplemented 
only by a written agreement signed by the Parties. 

Section 9.2 Governing Law 

This Arbitration Agreement shall be governed by, interpreted and enforced in 
accordance with the laws of the Province of Ontario. 

Section 9.3 Binding the Crown 

The Respondent Her Majesty the Queen in Right of Ontario, shall be bound 
by this agreement 

Section 9.4 Extended Meanings 

In this Agreement words importing the singular number include the plural 
and vice versa, words importing any gender include all genders and words 
importing persons include individuals, corporations, limited and unlimited liability 
companies, general and limited partnerships, associatious, trusts, unincorporated 
organizations, joint ventures and governmental authorities. The terms "include", 
"includes" and "including" are not limiting and shall be deemed to be followed by 
the phrase "without limitation". 

Section9.5 Statutory References 

In this Agreement, unless something in the subject matter or context is 
inconsistent therewith or unless otherwise herein provided, a reference to any 
statute is to that statute as now enacted or as the same may from time to time be 
amended, re-enacted or replaced and includes any regulation made thereunder. 



Section 9.6 Counterparts 

This Agreement may be executed in any number of counterparts, each of 
which will be deemed to be an original and all of which taken together will be 
deemed to constitute one and the same instrument 

Section 9.7 Electronic Execution 

Delivery of an executed signature page to this Agreement by any party by 
electronic transmission will be as effective as delivery of a manually executed copy 
of the Agreement by such party. 

Section 9.8 Counsel 

The Parties acknowledge and agree that the following shall be the counsel of 
record for this Arbitration. 

Counsel for the Qaimant, 
TransCanada Energy Ltd. 

Thornt<>n Grout Finnigan LLP 
3200- 100 Wellington Street West 
CP Tower, TD Centre 
Toronto, ON MSK 1K7 

Michael E. Barrack 
Tel: (416) 304-1616 
Email: mbarrack@tgf.ca 

] ohn L. Finnigan 
Tel: (416)304-1616 
Fax: (416) 304-1313 
Email: jfirurigan@tgf.ca 

Counsel for the Respondent, 
The Ontario Power Authority 

OsierS, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, ON MSX 1B8 

Paul A. Ivanoff 
Tel: (416) 862-4223 

Counsel for the Respondent, 
Her Majesty The Queen in Right of 
Ontario 

Ministry of the Attorney General 
Crown Law Office -Civil 
McMurtry -Scott Building 
720 Bay Street, 11th 
Toronto, ON 
M7A2S9 

John Kelly 
Tel: (416) 601-7887 
Email: john.kelly@ontario.ca 

Eunice Machado 
Tel: . (416)601-7562 
Fax : ( 416) 868-0673 
Email: eunice.machado@ontario.ca 



Fax: (416) 862-6666 
Email: pivanoff@osler .com 

Section 9.9 Notices 

All documents, records, notices and communications relating to . the 
Arbitration shall be served on the Parties' counsel of record. 

DATED this day of _____ ~2011. 

TRANSCANADA ENERGY LTD. 

By: 

Title 

TRANSCANADA ENERGY LTD. 

By 

Title 

HER MAJESTY THE QUEEN IN RIGHT OF 
ONTARIO 

By: 

Title 

ONTARIO POWER AUTHORITY 

By: 

Title 





BETWEEN: 

SCHEDULE" A" 

CONFIDENTIALITY AGREEMENT 

IN THE MATTER OF the Arbitration Act, 1991, S.0.1991, c.17; 

AND IN THE MATTER OF an arbitration between 
TRANSCANADA ENERGY LTD. and HER MAJESTY THE QUEEN 
IN RIGHT OF ONT ARlO and the ONT ARlO POWER AUTHORITY 

TRANSCANADA ENERGY LTD. 

Oaimant 

-and-

HER MAJESTY THE QUEEN IN 

RIGHT OF ONT ARlO and the ONT ARlO POWER AUTHORITY 

Respondents 

-and-

• 

(" •") 

CONFIDENTIALITY AGREEMENT 

WHEREAS, in connection with this Arbitration between 
TRANSCANADA ENERGY LTD. ("TCE") and the RESPONDENTS concerning the 
Southwest GTA .Oean Energy Supply Contract between the Ontario Power 



Authority and TCE dated October 9, 2009 (the "CES Contracf'), TCE and the 
. Respondents have entered into an Arbitration agreement dated 11l!T~¥t'!gg~] 
"Arbitri).tion Agreement"); 

AND WHEREAS, pursuant to the Arbitration Agreement, o has 
produced certain information and documents relating to the issues in this 
Arbitration and the CES Contract (the" o Information"); 

AND WHEREAS, pursuant to the · Arbitration Agreement, the 
Respondents have produced certain information and documents relating to the 
issues in this Arbitration and the CES Contract (the" Respondents Information"); 

AND WHEREAS during the course of this Arbitration, the parties 
may produce additional information and documents relating to the o Information, 

,,. the Respondents Information or the issues in this Arbitration (collectively referred 
to with the o Information and the Respondents Information as the "Confidential 
Information"); 

AND WHEREAS the Confidential Information is either not available 
to the general public and/ or is confidential in natUre and, on the basis thereof, the 

., parties have agreed to enter into a confidentiality agreement respecting the 
Confidential Information; 

NOW THEREFORE THIS AGREEMENT WITNESSES THAT, in 
consideration of the prod'!ction of such information and documents and for other 
good and valuable consideration, the receipt and adequacy of which is hereby 
acknowledged, the undersigned parties hereby agree as follows: 

1. The undersigned acknowledge and agree that the statements in the Recitals of 
this Agreement are true and correct 

2. Each of the undersigned hereby agree on behalf of itself and its directors, 
officers, employees, agents, partners, associates and advisors (including, 
without limitation, legal advisors) (collectively, "Representatives"), to receive 
and treat any of the Confidential Information produced by or on behiili of the 
other party or its Representatives, or which .is made available for review by 



the other party or its Representatives now or in the future, as strictly 
confidential and proprietary information. 

3. For clarity, information will not be deemed Confidential Information that (i) 
becomes avatlable in the public domain other than as a result of disclosure by 
the undersigned, or (ii) is not acquired from one of the undersigned or 
persons known by the recipient of the information to be in breach of an 
obligation of confidentiality and secrecy to one of the undersigned in respect 
of that information. · 

4. The undersigned hereby covenant and agree that 

(a) the Confidential Information will not be used by the undersigned ·or its 
Representatives, directly or indirectly, for any purpose except in connection 
with the matters at issue in this Arbitration; 

(b) the Confidential Information will be kept confidential and will not be 
disclosed in any manner whatsoever, in whole or in part, to any person or 
entity except those directly involved in this Arbitration and, in such event, 
only to the extent required in connection with the Arbitration and on 
condition that the persons to whom such Confidential Information is 
disclosed agree to keep such Confidential Information confidential and who 
are provided with a copy of this Agreement and agree to be bound by the 
terms hereof to the same extent as if they were parties hereto; 

(c) all reasonable, necessary and appropriate efforts will be made to safeguard 
the Confidential Information from disclosure to any person or entity other 
than as permitted hereby; and 

(d) the undersigned shall be responsible for any breach of this Agreement by any 
of its Representatives and shall, at its sole cost and expense, take all 
reasonable measures (including but not limited to court proceedings) to 
restrain its Representatives from and prohibited or unauthorized disclosure 
or use of the Confidential Information. 

5. The undersigned agree that the provisions of this Agreement will apply 
retroactively to any disclosure of Confidential Information that has beeri 
made to any person or entity as at the time of signing of this Agreement, and 
that such persons or entities will be provided with a copy of this Agreement 
and will be required to agree to be bound by the terms hereof to the same 
extent as if they were parties hereto. If such person or entity to which 
disclosure has been made does not agree to be bound by the terms of this 
Agreement, the undersigned agree to take all reasonable, necessary and 



6. 

7. 

' . .;t;. 

9. 

10. 

appropriate efforts to 're-acquire all Confidential· Information· that wa$·· 
previously disclosed to that person or entity, as well as any copies thereof or 
materials created in connection with the Coitfidentiallnforrnation. 

In the event that either of the· undersigned is requested or 'required (by oral· 
questions, Interrogatories, requests for information or docuinerits in legal 
proceedings, subpoena, civil investigative demand or other similar process) 
to disclose any of the Coitfidential Information, the undersigned agrees tO. ··:,,,,,c:,~,@{f'J 
provide the other party with prompt Written notice of any such request or 
requirement in order to permit sufficient time for an application to Court for 
a protective order or other appropriate remedy. 

Each of the undersigned agrees that the other party does not and shall not 
have an adequate remedy at law in the event of a breach of this Agreement 
and that it will suffer irreparable damage and injury which shall entitle the 
other party to an injunction issued by a Court of competent jurisdiction 
restraining the disclosure of the Coitfidentiallnforrnation or any part or parts 
thereof. For greater clarity, nothiog in this Agreement shall be construed as 
prohibiting either of the undersigned from pursuing any other legal or 
equitable remedies available to it, including the recovery of damages. 

Each of the undersigned agrees to return all Confidential Information which 
is provided to it by the other party, its Representatives and its witnesses 
when this Arbitration has been completed, without retaining any copies 
thereof. Each of the undersigned further agrees to arrange for all of its 
Representatives and witnesses to return all Coitfidential Information in the 
possession of or under the control of any of the Representatives or witnesses 
to the other party when this Arbitration has. been completed, without 
retaining any copies thereof. 

The undersigned acknowledge and agree that this Agreement shall be 
governed by and construed in accordance with the laws of the Province of 
Ontario. If any provision of this Agreement is determined to be illegal, 
invalid or unenforceable by a court of competent jurisdiction, that provision 
will be severed and the remaining provisions will remain in full force and 

. effect 

Notwithstanding anythiog to the contrary in this Agreement, the 
undersigned each acknowledges that this Agreement, the Confidential 
Information, and any other document or agreement provided or entered into 
in connection with this Arbitration, or any part thereof or any information 
therein, may be required to be released pursuant to the provisions of the 



Freedom of Information and Protection of Privacy Act, R.S.O. 1990, c. F.31, as 
amended. 

11. The obligations of the undersigned under this Agreement shall be binding 
upon the undersigned, its successors and . assigns and all of its 
Representatives, including without limitation, its legal advisors. 

in witness whereof, the undersigned have exeeuted this Agreement at 

' 
this day of '2011. 

HER MAJESTY THE QUEEN IN RIGHT 
OFONTARIO . 

Per: ____________ ~------
Name: 
Title: 

ONTARIO POWER AUTHORITY 

Per: __________ _ 

Name: 
Title: 

TRANSCANADA ENERGY LTD. 

Per: ___________ _ 

Name: 

Title: 

0 

Per: _____________ _ 

Name: 
Title: 



·SCHEDULE "B" 

FuLL AND FINAL RELEASE· 

WHEREAS TRANSCANADA ENERGY LTD. ("TCE") and HER 

MAJESTY THE QUEEN IN RIGHT OF ONTARIO AND THE ONTARIO POWER 

AUTHORTIY (the "Respondents") have agreed to settle all matters outstancling between 

them in respect of and arising from the Southwest GT A Qean Energy Supply Contract 

datfd as of October 9, 2009 ("CES Contract'')-afl<! the letter dated October 7, ·2010 by 

which the Ontario Power Authority (the "OPA") terminated the CES Contract and. 

ac owledged that TCE was entitled to its reasonable damages (the "October 7 LetterJ. 

an 

sec "on 22 c of the Proceedin sA ainst the CrolVn Act the "Qaim"); 

th~ parties for all claims arising from the CES Contract-llfl4" the October 7 -"···~-=""-'"-"':c;,t~"il,:'£f/~)~z;:,;,_.·Jt.f:).f;'fsifl!;::~i~ ;; ' 
Qa [as set out in the [ti)~[!!:i~fi][@ffi!R~~ 

~~·:~a]] (the '::Arbitration") and/or in consideration of the payment of the Final Award:· 

made in the arbitration proceeclings between TCE and the Respondents pursuant to an 

Arbitration Agreement dated .,.. , and the payment by the Respondents to TCE of the sum 

of $5.00 (five dollars) and for other good and valuable consideration, the receipt and:y;#'~ifi);'#~!i1~'il; 

sufficiency of which is hereby acknowledged, by the undersigned, TCE, its cfu·ed:or:>,;~~i~,~}}i~H~~ 

officers, employees, agents, servants, administrators, successors, shareholders, mE!Illl)ersa.;:; 

subsidiaries, affiliates, insurers, assigns and related parties from time to time (co•lle•cti1rel:r,;•;},,"·'j;i'\@~~~.~:~tEl:\:;~\)t~,;%~? \-{'·;;.~,)'';;;; 
the "Releasor-'); 

THE RELEASOR HEREBY RELEASES, ACQUITS, AND 

DISCHARGES WITHOUT QUALIFICATION the Respondents and their 

directors, officers, employees, agents, successors/ subsidiaries, affiliates, insurers 

assigns (the "Releasees") from all manner of actions, causes of action, suits, pr•oc<tedin~;s,;·r;~:i;~: 



debts, dues, accounts, obligations, bonds, covenants, duties, contracts, complaints,'~,~~·~~~.~J;/~~[~·~~~~~ 
and demands for damages/ monies, losses, indemnities, costs, interests in loss, or : 

howsoever arising which hereto may have been or may hereafter be sustained by '·"·••··;'''~·· 

Releasor arising out of, in relation to or in connection with the CES Contract, the October 7 . 

Letfer, the Claim or the Arbitration and from any and all actions, causes of action, claims or.: 

demands of whatsoever nature, whether in contract or in tort or arising as a fiduciary duty 

or by virtue of any statute or otherwise or by reason of any damage, loss or injury aril;in~:··' 

out of the matters set forth above and, without limiting the generality of the f:;:~:~~~{i~~\~~~~ 
from any and all matters that were raised or could have been raised in respect to or 

ou, of the CES Contract, the October 7 Letter< or the Claim. Notwithstandnig the 

nothing in this Release will limit, restrict or alter the obligations of the Respondents 

comply with the terms of any settlement agreement with the Releasor or to comply with ' 

any Final Award made in favour of the Releasor. 

IT IS UNDERSTOOD AND AGREED that this Full and Final Release is·, 

intended to cover, and does cover: (a) not ouly all known injuries, losses and damages, in
1 

resfect of and arising from the CES Contract-aRE!, the October 7 Letter and the Claim, 

also injuries, losses and damages not now known or anticipated but which may ·~··- ·•.: 

develop or be discovered, including all the effects and consequences thereof, and (b) 

and all of the claims or causes of action that could have been made at the Arbitration by the, , 

Relfasor against the Releasees, in respect of and arising from the CES Contract-aRE!, the . 

Ocfber 7 Letter or the Claim, and that this Full and Final Release is to be construed 

liberally as against the Releasor to fulfill the said intention. 

AND FOR THE SAID CONSIDERATION it is agreed and understood,,; 

that, the Releasor will not make any claim in respect of and arising from the CES 

aruf' the October 7 Letter or the Claim or take any proceedings, or continue 

proceedings against any other person or corporation who might claim, in any manner 

forum, contribution or indemnity in common law or iii equity, or under the provisions 

any statute or regulation, from any other party discharged by this Full and Final Release. 



. 
I 

IT IS UNDERSTOOD AND AGREED thaf this Full imcfFirial. ReJeas,;·'sttall1 

operate conclusively as an estoppel in- the event of any clairil, action, complaint 

proceeding which might be brought in the future by the Releasor With respect to the,':!';:,\\': 

matters covered by this Full and Final Release and arising from the CES Contract, 

Ocf'ber 7 Letter or the Oaim and the Arbitra~on. This .Fclr and Final Release may 

pleaded in the event any such claim, action, complaint or proceeding is brought, as 

complete defence and reply, and may be relied upon in any proceeding to dismiss 
. - ' -~ ' - . - . 

claim, action, complaint or proceeding on a summary basis and no objection will be ----··r)•,:];,;!;);;i •t~'~•''cj'f(f~j:jJ~)J;'in]·:~;-
by any party in any subsequent action that the other parties in the subsequent a~tion ~'"P'""-'' U 

not privy to the formation of this Full and Final Release. 
- .,. ,..,,,,. ... _. 

AND FOR THE SAID CONSIQERATION the Releasor represents "'"'··--'-"-". . . .,.,_,,_.,,.,,< 
warrants that it has not assigned to any person, _firm, or corporation any of tli.e: 
causes of action, claims, debts, suits or demands o( any nature or kind arising fro¥1 the rRc:'•::::·;,·:; 

Cottract-af!El, the October 7 Letter or the Oaim ~lrlch it has released by this Futi'iand FiT>ali'/i/5'• 

Release. . '!; . _ •; 
:-; 

nor' the Releasees admits liability or obligation of any kind whatsoever in resRect of 

CEiContract-ai>G, the October 7 Letter or the Cia~·-,~ ·... -:: 

IT IS FURTHER UNDERSTOOD AND AGREED that the fa(tS and terms·: 
: 1;' 

of this Full and ~inal Release and the settlement underlying it will be held i)nonfidence·, 
- ~-

and will receive ;.,o publication either oral or in writing, directly or incfu,e~tly, unless,·._·. 

deemed essential on auditor's or accountants' written advice for financial sbltteJne:nts 

income tax purposes, or for the purpose of any judicial proceeding, in 

the settlement is made Without admission of liability will receive the sarriez•pttblica·tiOJnj \-'Z"· 
simultaneously or as may be required by law, including Without limitation, the di•dc>sure;' Ti _1,:;\i;_•i.··-• 
requirements of applicable securities law. 



IT IS FURTHER UNDERSTOOD AND AGREED that this Full and FinaL 

IT IS FURTHER UNDERSTOOD AND AGREED that this Full and l'iru>l:,:··'•c 

Release shall be governed by the Jaws of the Province of Ontario and the laws of Crunaclaj~~',~fg!~t''tm~i~j~~~i~!l:~~~-') 
applicable therein. TCE attoms to the nan-exclusive jurisdiction of the courts of th•• .•. • ' 

Province of Ontario in respect of any dispute arising from or in connection with or 

consequence of this Full and Final Release. 

TCE ACKNOWLEDGES AND AGREES that it fully understands 

terms of this Full and Final Release and has delivered same voluntarily, after receiving X)i,f, 
independent legal advice, for the purpose of making full and final compromise 

setilement of the claims and demands which are the subject of this Full and Final Release. 

DATED this ___ .day of _____ ~ 2011. 

TRANSCANADA ENERGY LTD. 

By: 

Title 





I 

I 

I 

I 



· IN THE MATTER OFAN ARBITRATION 

BETWEEN: 

. i' -'-. ' 

. . 

TRAN$CANADAENERGY LTD . . 

Claiinant 

-and-

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO and the ONTARIO 
POWERAUTHORITY . 

Respondents 

ARBITRATION AGREEMENT 

WHEREAS the Ontario Power Authority (the "OPA") and the Claimant 
TransCanada Energy Ltd. ("TCE" or the "Claimant") entered into the Southwest 
GTA Clean Energy Supply Contract dated as of October 9, 2009 (the "CES 
Contract") for the construction of a 900 megawatt gas fired generating station in 
Oakville Ontario (the "OGS"); 

AND WHEREAS by letter dated October 7, 2010 the OP A terminated the 
CES Contract and acknowledged that TCE was entitled to its reasonable damages, 
including the anticipated financial value of the CES Contract; 

AND WHEREAS the Respondents have agreed to pay TCE its reasonable 
damages arising from the termination of the CES Contract, including the anticipated 
financial value of the CES Contract; 

AND WHEREAS the Claimant and the Respondents wish to submit the issue 
of the assessment of the reasonable damages suffered by TCE to arbitration in the 
event they are unable to settle that amount as between themselves; 

AND WHEREAS on April 27, 2011, the Claimant provided written notice to 
Her Majesty the Queen in Right of Ontario (the "Province of ·Ontario"), under 
section 7 of the Proceedings Agaisnt the Crown Act, R.S.O., 1990, c. P. 27 ("PACA"), of 
its intent to commence an action against the Province of Ontario to recover the 



damages the Oaimant suffered because of the termination of the CES Contract (the 
II Claim"); 

AND WHEREAS the Parties have agreed that the Claimant's damages under 
the Claim will not be limited by: (a) any limitation on or reduction of the amount of 
damages which might otherwise be awarded as a result of sections 10.5 or 14.1 of the 

- CES Contract; or (b) any limitation on or reduction of the amount of damages which 
might otherwise be awarded as a result of any possibility or probability that TCE 
may have been unable to obtain any or all government or regulatory approvals 
required to construct and operate its generation facility as contemplated in and in 
accordance with the CES Contract; 

AND WHEREAS the Parties have agreed that the Respondents will not raise 
as a defence the Force Majeure Notices filed by the Claimant with the OP A 
including those issued after the Town of Oakville rejected the Oaimant's site plan 
approval for the Oakville Generating Station and subsequently the rejection of its 
application for minor variance by the Committee of Adjustment for the Town of 
Oakville; 

AND WHEREAS the Parties have agreed to resolve the issue of the quantum 
of damages the Claimant is entitled to as a result of the termination of the CES 
Contract by way of binding arbitration· in accordance with The Arbitration Act, 1991, 
S.O. 1991, c.17 (the "Act"); 

AND WHEREAS the Parties have agreed that all steps taken pursuant to the 
.binding arbitration will be kept confidential and secure and will not form part of the 
public record; 

NOW THEREFORE, in consideration of good and valuable consideration, the 
receipt and sufficiency of which is hereby acknowledged, the Parties agree as 
follows: 

Section 1.1 

ARTICLE1 
APPLICATION OF THE ACT 

Recitals 

The recitals herein are true and correct. 



Section 1.2 Act '"" .·• 

.-;. <--· (··:· . 

. The prbvi~ions'hf ·the Ad shiill apply to this Arbitratiori Agreeihent except as varied 
or excluded by this Agreement, or other written agreemerit of'the:Par'tie's>- · · · 

. . 
·.- l •• - .. 

Section2.1 

ARTICLE2 

' -; 

Consideration 

. . In consideration ofthE! Parties each agreeing to pursue the resolution of this 
matter by way of binding arbitration in accordanc~ with the Act, and on the 
understanding that the referral to the arbitration and the satisfaction of any Final 
Award (a_s clefined) is a settlement of the Claimant's claim that is the subject matter 
ofits April27, 2011 Notice, pursuant to section22 (c) of the PACA, the Parties agree: 

(a) 

(b) 

Section 3.1 

· the Claim against the Province of Ontario and the OP A will not be 
. pursued in the Courts; and · 

contemporaneous with the satisfaction by the Province of Ontario of 
any Final Award in favour of TCE, TCE will provide a release to the 
OP A arid the ProviTice of Ontario in the form of Schedule "B" attached 
hereto: 

ARTICLE3 

ARBITRATOR 

The Arbitration shall be conducted in Toronto, Ontario by an arbitrator mutually 
agreed upon by the Parties or chosen by such individual as the Parties may agree 
(the" Arbitrator"). 

ARTICLE4 
JURISDICTION OF ARBITRATOR 

Section 4.1 Final Decision and Award 

The decision and award of the Arbitrator shall be final and binding on the 
Parties, subject to the right to appeal questions of law to the Ontario Superior Court 
of Justice as provided in section 45(2) of the Act. 

Section 4.2 The Disputes 

The Arbitrator shall fully and finally determine the amount of the reasonable 
damages to which the Claimant is entitled as a result of the termination of the CES 

· Contract, including the anticipated financial value of the CES Contract. 



Section4.3 Waiver of Defences 

(a) The Respondents agree that they are liable to pay TCE its reasonable 
damages arising from the termination of the CES Contract, including the anticipated 
financial value of the CES Contract. 

(b) The Respondents acknowledge and agree that in the determination of 
the reasonable damages which TCE is to be awarded there shall be no reduction of 
those damages by reason of either: 

(i) limitation on or reduction of the amount of damages which might 
otherwise be awarded as a result of sections 10.5 or :14.1 of the CES 
Contract; or 

(ii) any limitation on or reduction of the amount of damages whieh 
might otherwise be awarded as a result of any possibility or 
probability that TCE may have been unable to obtain any or all 
government or regulatory approvals required to construct and operate 
its generation facility as contemplated in and in accordance with the 
CES Contract. 

(c) For greater certainty, the amount of the reasonable damages to which 
the Claimant is entitled will be based upon the following agreed facts: 

(i) that if the CES Contract had not been terminated then TCE would 
have fulfilled the CES Contract and the generation facility which was 
contemplated by it would have been built and would have operated; 
and 

(ii) the reasonable damages including the anticipated financial value of 
the CES Contract is understood to include the following components: 

(a) the net profit to be earned by TCE over the 20 year life of the 
CES Contract; and 

(b) the costs incurred by TCE in connection with either the 
performance or termination of the CES Contract to the extent 
that these costs have not been recovered in item (a); and 

(c) each Party reserves its rights to argue whether the 
Respondents are liable to compensate the Oaimant for the 
terminal value of the OGS, if any, where terminal value is 
understood to mean the economic value of the OGS that may be 
realized by Oaimant in the period after the expiration of the 



• 

. . twenty; year tenri of the OGS Contractfor its remaining useful 
life. ,., . 

· Se¢tion 4.4 . · Arb~i:rator Jirrisilictiqn · 

Without limiting the jurisdiction.of .the Arbitrator at law, the submi,ssion to 
arbitration hereunder shall confer on the Arbitrator the jurisdiction to: 

(a) determine any question ll.S to the Arbitrator's jurisdiction including 
any objections with respect to the existence, scope or validity of this 
Agreement; 

(b) determine all issues in respect of the procedure or evidentiary matters 
governing the Arbitration, in accordance with this Agreement and the 
Act, and make such orders or directions as may be required in respect 
of such issues; · 

(c) determine any question of law arising in the Arbitration; 

(d) receive and take into account such written or oral evidence tendered 
by the Parties as the Arbitrator determines is relevant and admissible; 

(e) make one or more interlocutory or interim orders; 

(f) include, as part of any award, the payment of interest from the 
appropriate date as determined by the Arbitrator; and 

(g) proceed in the Arbitration and make any interlocutory or interim 
Award(s), _ll.S deemed necessary during the course of the hearing of the 
Arbitration, and the Final Award (defined below) 

Section 4.5 Costs 

The Parties agree that the Arbitrator has the jurisdiction to award costs to any 
of the Parties, and that the Arbitrator will make a determination with respect to any 
Party's entitlement to costs by analogy to the Ontario Rules of Civil Procedure, R.R.O. 
1990, Reg 194 (the "Rules") and ~th regard to the relevant case law, after hearing 
submissions from the Parties With respect to costs following the Final A ward, or an 
interim or interlocutory order or award in relation to any interim or interlocutory 
motion. The Arbitrator's accounts shall be borne equally by the Parties, together 
with all other ancillary, administrative and technical expenses that may be incurred 
during the course of the Arbitration, including but not limited to costs for court 
reporter(s), transcripts, facilities and staffing (the "Expenses"), but the Arbitrator's 
accounts and the Expenses shall be ultimately determined with reference to the 



Rules and the case law, at the same time that other issues with respect to costs are 
determined following the Final A ward. 

Section 4.6 Timetable 

Any deadlines contained in this Agreement may be extended by mutual 
agreement of the Parties or order of the Arbitrator, and the Arbitrator shall be 

·advised of any changes to any deadlines. 

ARTICLES 
SUBMISSION OF WRITTEN STATEMENTS 

Section 5.1 Statement of Claim 

The Oaimant shall deliver a Statement of Claim on or before October 6, 2012 

Section 5.2 Defence 

The Respondents shall each deliver a Statement of Defence within 30 days 
following the delivery of the Statement of Claim. 

Section5.3 Reply 

The Claimant shall deliver a Reply within 30 days following the delivery of 
the Statements of Defence. 

ARTICLE6 
CONDUCT OF THE ARBITRATION 

Section 6.1 Documentary Discovery 

The Parties will meet and confer with respect to documentary production 
within 30 days following the last date by which a Reply is to be delivered. At the 
meeting with respect to documentary production, counsel for the Parties will discuss 
and attempt to agree on the format of the documents to be delivered. 

The scope of documentary production is to be determined by the Parties 
when they meet and confer. For greater clarity, the scope of documentary 
production is not as broad as that contemplated by the Rules. Rather, the Parties are 
required to disclose the documentation that they intend to· or may rely on at the 
arbitration, as well as documents which fall into the categories (relevant to the issues 
in dispute) identified by opposing counsel at the meet and confer meeting or as may 
arise out of the examinations for discovery. 

1n preparation of witnesses for discovery and in connection with 
documentary production the Parties will use all relevant powers to ensure that all 
documents in their power, possession or control are produced in the Arbitration. 



' ·· .. · > ····;When they meet and corner;. the Parties shall' deterinine a date by whiCh each 
...... ;shall deliver~ tq the other; a. list. identifying~ any: and all iecdrds'and dbctiments, 

. whether written,. electronic or' :offieiwise} Beingi produced for :the purpose of this 

.. ·Arbifration; and by which•eachjhall deliver the docl,llnents in. the'formabigree,d to 
· :i:c By the· Parties. )ri the event"that the•Parlies cant 'come· to agreeiiJent on these dates 

·· they will refer the decision back t6 the Arbitrator. · c< • • . 

Section 6.2 Evidence by Witness Affidavits 

On a date to be determined by the Parties when they meet ~d corifer; the 
Parties shall deliver to each other sworn affidavits of each of their witnesses. 

On a date to be deteinuned by the Parties when they meet and corner, the 
Parties shall deliver to each other respondirlg sworn affidavits from their witnesses. 

' . 

Section 6.3 Cross Examinations on Affidavits 

The.Parti,es agreEdhatcross examinations of the affiants will take place on a 
date to be agreed, with each Party limited to one. day of cross examination per 
witness, or such other time as may be agreed between the Parties upon review of the 
affidavits or may be ordered by the Arbitrator. 

Within 30 days following cross examinations, the Parties will come to an 
agreement on hearing procedure with respect to 'calling viva voce evidence, or will 
attend before the Arbitrator to determine such procedure (the "Hearing Procedure"). 

Section 6.4 Expert Reports 

The Parties agree that experts shall meet prior to the preparation of expert 
reports to corner and, if possible, agree and settle the assumptions and facts· to be 
used in the expert reports. 

The Parties agree on the following timetable for delivery of expert reports: 

(a) expert reports· of ea~h Party shall be delivered within 45 days after 
completion of cross examinations. 

(b) responding (reply) expert reports of each Party shall be exchanged 
within 30 days of the exchange of expert reports. 

(c) all expert reports delivered and filed in the Arbitration shall include 
and attach a copy of the expert's Curriculum Vitae and a declaration of 
independence. · 

Section 6.5 Arbitration Hearing 

The Arbitration Hearing shall take place in Toronto on dates to be agreed by 
the Parties. The Arbitration Hearing shall be conducted in an expeditious manner 



and in accordance with the Hearing Procedure. A court reporter will be present at 
each day of the Arbitration Hearing and the court reporter will provide the Parties 
with real-time transcription of the day's evidence, and the court reporter will also 
provide the Parties with copies of daily transcripts of each day's evidence. The costs 
of the court reporter will be divided between the Parties during the course of the 
Arbitration and it will form part of the costs of the Arbitration, which will uitimately 
be decided with reference to Section 4.5 above. 

Section 6.6 Witness Statements 

The· Parties will attempt to reach agreement with regard to whether the 
evidence-in-chief of witnesses will be provided by way of Affidavit rather than oral 
testimony. If the evidence of a witness is to be provided by way of Affidavit, the 
witness will nevertheless, if requested, be available at the hearing for cross­
examination. 

Each witness who gives oral testimony at the Arbitration Hearing will do so 
under oath or affirmation. 

Section 6.7 Examinations and Oral Submissions 

Unless otherwise agreed, each Party may examine-in-chief and re-examine its 
own witnesses and cross-examine the other Party's witnesses at the Arbitration 
Hearing. The Parties shall agree upon, failing which the Arbitrator shall impose, 
time limits upon both examination-in-chief and cross examination of witnesses. 
Each Party shall be entitled to present oral submissions at the Arbitration Hearing. 

Section 6.8 Applicable Law 

The Arbitrator shall apply the substantive law applicable in the Province of 
Ontario. The Arbitrator shall apply the procedural rules set out in this Arbitration 
agreement and the Act and by analogy to the Rules, to the extent that procedures are 
not dealt with in this Arbitration Agreement or in the Act. 

Section 6.9 

Subject to the terms of this Arbitration Agreement, the Arbitrator may 
conduct the Arbitration Hearing in such manner as he/ she considers appropriate, 
provided that the Parties are treated with equality, and that at any stage of the 
proceedings each Party is given full opportunity to present its case. 

Section 6.10 

Each Party may be represented by legal counsel at any and all meetings or 
hearings in the Arbitration. Each person who attends the Arbitration Hearing is 
deemed to have agreed to abide by the provisions of ArtiCle 7 of this Arbitration 
Agreement with respect to confidentiality. Any person who attends on any date 



upon which the Arbitration Hearing is conducted shall, prior to attending; execute a 
conf~d~ntial~:ty. agreement in the forrn a;\tacJ:tecp;le:r;eto as. S~hed!Jle "A". 

. -

'· '· ARTICLE7. 
AWA.Rn ·-. -~ -

"Section 7.1 Dedsion(s) Tiilleitn'e 
Any interloeutoryor fut~rim crward(s) ShaJl b(! given in writing-at Toronto, 

with reasons arid shall be rendered Within forty' fiy:e (45) days of the conclusion of 
the releva!ltJTI.otion. 

The Arbitrator shall provide the Parties with his/her decision in writing at 
Toronto, with reasons, within six (6) months from the delivery of the communication 
of the final submissions from the parties (the "Final Award"). The Arbitrator shall 
sign and date the Final Award. 

Within fifteen (15) days after receipt of the Final Award, any Party, with 
notice to the other Parties, may request the Arbitrator to interpret the Final Award; 
correct any clerical, typographical or computation errors, or any errors of a similar 
nature in the Final Award; or clarify or supplement the Final Award with respect to 
claims which were presented in the Arbitration but which were not determined in 
the Final Award. The Arbitrator shall make any interpretation, correction or 
supplementary award requested by either Party that he/ she deems justified within 
fifteen (15) days after receipt of such request. All interpretations, corrections, and 
supplementary awards shall be in writing, and the provisions of this Article shall 
apply to them. 

Section 7.2 

Subject to the right of appeal in Section 4.1 above, the Final Award shall be 
final and binding on the Parties, and the Parties undertake to carry out the Final 
Award without delay. If an interpretation, correction or additional award is 
requested by a Party, or a correction or additional award is made by the Arbitrator 
on his/her own initiative as provided under this Article, the Award shall be final 
and binding on the Parties when such interpretation, correction or additional award 
is made by the Arbitrator or upon the expiration of the time periods provided under 
this i\rticle for ,such interpretation, correction or additional award to be made, 
whichever is earlier. The Final Award shall be enforceable in accordance with its 
terms, and judgment upon the Final Award entered by any court of competent 
jurisdiction that possesses jurisdiction over the Party against whom the Final Award 
is being enforced. 



Section 7.3 

The Parties agree that it is in their mutual interests that a Final Award [or an 
interim final award] in favour of the Claimant be satisfied in a manner that furthers 
both the energy interests of the Province of Ontario and the interests of TCE . 
Therefore, subject to the foregoing and the following terms and conditions, a Final 
Award [or an interim final award] in favour of the Claimant may be satisfied by way 
of the transfer to the Claimant of an asset that has an equivalent value to TCE, after 
due consideration for the tax implications of the transaction, equal to the Final 
A~ard [or interim final award] (the "Equivalent Value"). 

(a) Upon the request of the Respondent Her Majesty the Queen in Right of 
Ontario to satisfy the Final Award or interim final award against either 
of the Respondents by the transfer of an asset of Equivalent Value, TCE 
shall within ten (10) business days submit a list of assets of interest (the 
"Assets of Interest") to the Respondent for consideration. Such list to 
consist of assets owned by the Province of Ontario, the OP A or an 
agency of the Province of Ontario and at a minimum to include assets 
in which TCE has an equity interest or that has been subject to prior 
discussion amoungst the Parties. Assets which will provide partial 
Equivalent Value may be considered. The Assets of Interest shall be 
assets owned by the Respondent or by entities under the direction or 
control of the Respondent. 

(b) If an asset of interest is mutually agreed as being a suitable asset for 
transfer to TCE, and the asset is not one in which TCE (or a wholly 
owned affiliate) owns an equity interest in at that ·time, then TCE shall 
be permitted a reasonable and customary period of time for an asset 
purchase transaction of this type in order to conduct due diligence and 
to confirm its continued interest in the asset transfer. If TCE remains 
interested in acquiring the asset after having completed its due 
diligence then the Parties. shall use commercially reasonable efforts to 
attempt to agree on the value of the asset to TCE. 

(c) If an asset of interest is mutually agreed as being a suitable asset for an 
equivalent exchange and is an asset in which TCE (or a wholly owned 
affiliate) owns an equity interest at that time, then the Parties shall use 
commercially reasonable efforts to attempt to agree on the value of the 
asset to TCE. 

(d) In respect of any proposed asset transfer under subsection (b) or (c) 
above TCE acting reasonably must be satisfied that: 

(i) the transfer will be in compliance with all relevant covenants 
relating to the asset and in compliance with all applicable laws; 



. ' • . (ii)' • all necessary consents, permits'and.authorizations.are available 
• td transfer the assE!t toTCE and for TCE to own and op.erate. the 

.• asset; 
·-·::. ,-,-. ··' -. ;: 

. (iii) the.re.are no restrictions on,.TCE's abjlity to develop, operate, 
. scll or 0thefWi.Se dispose of the asset; and· . 

(iv) TCE does not become lia~~e ·j:~~ any pre-c:losingliabilities 
. relating tothe asset. · 

(e) If the Parties have agreed to tile transfer and.ff the value ofthe asset to 
TCE is agreed, then the Parties will . use commercially reasonable 
efforts to negotiate and settle the form of such definitive documents as 
may be required to give full effect to such asset transfer. Such 
documents are to be in conventional form for the type of asset to be 

. transferred and will contain conventional representations, warranties, 
covenants, conditions, and indemnities for an asset transfer between 
arm's length commercial parties. . 

(h) If more than ninety (90) days have elapsed after the Final Award [or an 
interim final award] of the Arbitrator, and the Parties have not agreed 
on the terms of the asset transfer or se.ttled the form of the definitive 
documents for transfer, then TCE shall be permitted to issue a demand 
letter to the Respondents demanding iffimediate payment of the Final 
Award [or interim final award] in cash and such payment shall be 
made within three (3) days of receipt of such demand letter. 

Section 7.4 Release 

Contemporaneous with compliance by the Respondents with the terms of the 
Final Award and in consideration therefore, TCE shall deliver a Release in favour of 
each of the Respondents in the form attached hereto as Schedule "B". 

Section8.1 

ARTICLES 
CONFIDENTIALITY 

Except as may be otherwise required by law, all information disclosed in the 
Arbitration shall be treated by all Parties, including thei! respective officers and 
directors, and by the Arbitrator, as confidential and shall be. used solely for the 
purposes of the Arbitration and not for any other or improper purpose. The Parties 
agree further that for the purposes of this Arbitration, they shall abide by and be 
bound by the" deemed undertaking" rule as stipulated in Rule 30.1 of the Rules. 



For greater certainty, the Arbitrator and the Parties, including their respective 
officers and directors, employees, agents, servants, administrators, successors, 
shareholders, members, subsidiaries, affiliates, insurers, assigns and related parties 
from time to time agree that they shall not disclose or reveal any information 
disclosed in the Arbitration to any other person, except legal, or financial advisors, 
or experts or consultants retained by a party for the purpose of this arbitration, or as 
required by law including, for example, the Claimant's obligation to make 
disclosures under applicable securities law. The Parties also agree that they will use 
best efforts to ensure that they have effective procedures in place to ensure that 
information disclosed in the Arbitration is not disclosed or revealed contrary to the 
provisions of this Article. Each Party agrees to be responsible for any breach by its 
officers, directors, professional advisors, experts or consultants of the terms and 
conditions of this Article. 

Section 9.1 

ARTICLE9 
MISCELLANEOUS 

Amendment 

This Arbitration Agreement may be amended, modified or supplemented 
oi:uy by a written agreement signed by the Parties. 

Section 9.2 Governing Law 

This Arbitration Agreement shall be governed by, interpreted and enforced in 
accordance with the laws of the Province of Ontario. 

Section 9.3 Binding the Crown 

The Respondent Her Majesty the Queen in Right of Ontario, shall be bound 
by this agreement. 

Section 9.4 Extended Meanings 

In this Agreement words importing the singular number include the plural 
and vice versa, words importing any gender include all genders and words 
importing persons include individuals, corporations, limited and unlimited liability 
companies, general and limited partnerships, associations, trusts, unincorporated 
organizations, joint ventures and governmental authorities. The terms "include", 
"includes" and "including" are not limiting and shall be deemed to be followed by 
the phrase "without limitation". 

Section 9.5 Statutory References 

In this Agreement, unless something in the subject matter or context is 
inconsistent therewith or unless otherwise herein provided, a reference to any 
statute is to that statute as now enacted or as the same may from time to time be 
amended, re-enacted or replaced and includes any regulation made thereunder. 



Section 9.6 Counterparts ' ' 

This Agreement may be executed in any number ofcounteq:larfs; each of 
which will be deemed to be an original and all of which taken together will be 
deemed to constitute one and the same instrument. 

Section 9.7 Electronic Execution 

Delivery of an executed signature page to this Agreement by any party by 
electronic transmission will be as effective as delivery of a manually executed. copy 
of the Agreement by such party. 

Section 9.8 Counsel · 

The Parties acknowledge and agree that the following shall be the counsel of 
record for this Arbitration. 

Counsel for the Claimant, 
TransCanada Energy Ltd. 

Thornton Grout Finnigan LLP 
3200 -100 Wellington Street West 
CP Tower, TD Centre 
Toronto, ON MSK 1K7 

Michael E. Barrack 
Tel: (416) 304-1616 
Email: mbarrack@tgf.ca 

John L. Finnigan 
·Tel: (416) 304-1616 
Fax: (416) 304-1313 
Email: jfinnigan@tgf.ca 

Counsel for the Respondent, 
The Ontario Power Authority 

Osiers, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, ON MSX 1B8 

Paul A. Ivanoff 
Tel: (416) 862-4223 

Counsel for the Respondent, 
Her Majesty The Queen in Right of 
Ontario 

Ministry of the Attorney General 
Crown Law Office -Civil 
McMurtry - Scott Building 
720 Bay Street, 11th 
Toronto, ON 
M7A2S9 

John Kelly 
Tel: (416) 601-7887 
Email: john.kelly@ontario.ca 

Eunice Machado 
Tel: (416)601-7562 
Fax: (416) 868-0673 
Email: eunice.machado@ontario.ca 

' 

" 



Fax: (416) 862-6666 
Email: pivanoff@osler.com 

Section 9.9 Notices 

All documents, records, notices and communications relating to the 
Arbitration shall be served on the Parties' counsel of record. 

DATED this day of _____ ~ 2011. 

TRANSCANADA ENERGY LTD. 

By: 

Title 

TRANSCANADA ENERGY LTD. 

By 

Title 

HER MAJESTY THE QUEEN IN RIGHT OF 
ONTARIO 

By: t1Mflt!l{l!~1?~t~~W1i1H!l 
Title 

ONTARIO POWER AUTHORITY 

By: 

Title 



·:,;.,, .. 



BETWEEN: 

SCHEDULE "A" 

CONFIDENTIALITY AGREEMENT 

IN THE MATTER OF the Arbitration Act, 1991, S.0.1991, c.17; 

AND IN THE MATTER OF an arbitration between . 
TRANSCANADA ENERGY LTD. and HER MAJESTY THE QUEEN 
IN RIGHT OF ONTARIO and the ONTARIO POWER AUTHORITY 

TRANSCANADA ENERGY LTD. 

Claimant 

-and-

HER MAJESTY THE QUEEN IN 

RIGHT OF ONTARIO and the ONTARIO POWER AUTHORITY 

Respondents 

-and-

• 

(" •") 

CONFIDENTIALITY AGREEMENT 

WHEREAS, in connection with this Arbitration between 
TRANSCANADA ENERGY LTD. ("TCE") and the RESPONDENTS concerning the 
Southwest GTA Clean Energy Supply Contract between the Ontario Power 



Authority and TCE dated October 9, 2009 (the":'CES Co:ntr<ict['); TCE and the 
Respondents have entered into an Arbitration agreement dated ' , , : (the 
"Arbitration Agreement"); 

AND WHEREAS, pursuant to the , Arbitration Agreement, • has 
produced certain information and documents relating to the issues in this 
Arbitration and the CES Contract (the "• Information");. 

AND WHEREAS, pursuant to the Arbitration Agreement, the 
Respondents have produced certain information ·and documents relating to the 
issues in this Arbitration and the CES Contract (the" Respondents Information"); 

. AND WHEREAS during the course of this Arbitration, the parties 
may produce additional information and documents relating to the • Information, 
the Respondents Information or the issues in this Arbitration (collectively referred 
to with the • Information and the Respondents Information as the "Confidential 
Information"); 

AND WHEREAS· the Confidential Information is either not available 
to the general public and/ or is confidential in nature and, on the basis thereof, the 
parties have agreed to enter into a confidentiality agreement respecting the 
Confidential Information; 

NOW THEREFORE THIS AGREEMENT WITNESSES THAT, in 
consideration of the production of such information and documents and for other 
good and valuable consideration, the receipt and adequacy of which is hereby 
acknowledged, the undersigned parties hereby agree as follows: 

1. The undersigned acknowledge and agree that the statements in the Recitals of 
this Agreement are true and correct. 

2. Each of the undersigned hereby agree on behalf of itself and its directors, 
officers, employees, agents, partners, associates and advisors (including, 
without limitation, legal advisors) (collectively, "Representatives")', to receive 
and treat any of the Confidential Information produced by or on behalf of the 
other party or itS Representatives, or which is made available for review by 



the other party or its Representatives now or in the future, as strictly 
confidential and proprietary information. 

3. For clarity, information will not be deemed Confidential Information that (i) 
becomes available in the public domain other than as a result of disclosure by 
the undersigned, or (ii) . is not acquired from one of the undersigned or 
persons known by the recipient of the information to be in breach of an 
obligation of confidentiality and secrecy to one of the undersigned in respect 
of that information. 

4. The undersigned hereby covenant and agree that: 

(a) the Confidential Information will not be used by the undersigned or its 
Representatives, directly or indirectly, for any purpose except in connection 
with the matters at issue in this Arbitration; 

(b) the Confidential Information will be kept confidential and will not be 
disclosed in any manner whatsoever, in whole or in part, to any person or 
entity except those directly involved in this Arbitration and, in such event, 
only to the extent required in connection with the Arbitration and on 
condition that the persons to whom such Confidential Information is 
disclosed agree to keep such Confidential Information confidential and who 
are provided with a copy of this Agreement and agree to be bound by the 
terms hereof to the same extent as if they were parties hereto; 

(c) all reasonable, necessary and appropriate efforts will be made to safeguard 
the Confidential· Information from disclosure to any person or entity other 
than as permitted hereby; and 

(d) the undersigned shall be responsible for any breach of this Agreement by any 
of its Representatives and shall, at its sole cost and expense, take all 
reasonable measures (including but not limited to court proceedings) to 
restrain its Representatives from and prohibited or unauthorized disclosure 
or use of the Confidential Information. 

5. The undersigned agree that the provisions of this Agreement will apply 
retroactively to any disclosure of Confidential Information that has been 
made to any person or entity as at the time of signing of this Agreement, and 
that such persons or entities will be provided with a copy of this Agreement 
and will be required to agree to be bound by the terms hereof to the same 
extent as if they were parties hereto. 1£ such person or entity to which 
disclosure has been made does not agree to be bound by the terms of this 
Agreement, the undersigned agree to take all reasonable, necessary and 



ap'ptcipriafe_' efforts to' te:acquire all ConfidentiaL- Information that_ was 
previously disclosed to that person or entity, as well as any. copies thereof or 
materials created in connection with the Confidential Information. 

' l 

6. . :In the'even,t that either of the undersigned is requested ot required (by oral 
questions,: inferrdgatories,d:equests for inforrilation or documents in legal 
proceedings, subpoena, civil investigative demand or other similar process) 
t6 disddse any' of the Confidential Infoi:rhation, the lindersigned agrees to 
provide the other party with prompt written noti~e of any such request or 
requirement in order to permit sufficient time for an application 1:o Court for 
a protective order or other appropriate remedy. 

7. Each of the undersigned agre~s that the other party does not and shall not 
have an adequate remedy at l<iw in the event of a breach of this Agreement 
and that it will suffer irreparable damage and injury which shall entitle the 
other party to an injunction issued by a Court of competent jurisdiction 
restraining the disclosure of the Confidential Information or any part or parts 
thereof. For greater clarity, nothing in this Agreement shall be construed as 
prohibiting either of the undersigned from pursuing any other legal or 
equitable remedies available to it, including the recovery of damages. 

8. Each of the undersigned agrees to return all Confidential Information which 
is provided to it by the other party, its Representatives and its witnesses 
when this Arbitration has been completed, without retaining any copies 
thereof. Each of the undersigned further agrees to arrange for all of its 
Representatives and witnesses to return all Confidential Information in the 
possession of or under the control of any of the Representatives or witnesses 
to the other party when this Arbitration has been completed, without 
retaining any copies thereof. 

9. The undersigned acknowledge and agree that this Agreement shall be 
governed by and construed in accordance with the laws of the Province of 
Ontario. If any provision of this ·Agreement is determined to be illegal, 
invalid or unenforceable by a court of competent jurisdiction, that provision 
will be severed and the remaining provisions will remain in full force and 
effect. 

10. Notwithstanding anything to the contrary in this Agreement, the 
undersigned each acknowledges that this Agreement, the Confidential 
Information; and any other document or agreement provided or entered into 
in connection with this Arbitration, or any part thereof or any information 
therein, may be required to be released pursuant to the provisions of the 



Freedom of Information and Protection of Privacy Ad, R.S.O. 1990, c. F.31, as 
amended. 

11. The obligations of the undersigned under this Agreement shall be binding 
upon the undersigned, its successors and assigns and all of its 
Representatives, including without limitation, its legal advisors: 

'this 

In witness whereof, the undersigned have executed this Agreement at 

day of '2011. 

HER MAJESTY THE QUEEN IN RIGHT 
OF ONTARIO 

Per: ______________________ __ 

Name: 
Title: 

ONTARIO POWER AUTHORITY 

Per: _________________ _ 

Name: 
Title: 

TRANSCANADA ENERGY LTD. 

Per: ___________ _ 

Name: 

Title: 

• 
Per: ___________ _ 

Name: 
Title: 



· SCHEDULE I'B". .. 

·· FULLAND FINAL RELEASE 
-. ~ ; ' 

WHE~EAS T~SCANADA ENERGY LTD. ("TCE") ~nd HER 

MAJESTY THE Ql,JEEN IN RIGHT OF ONTARIO AND THE ONTARIO POWER 
,. .. .. ' 

AUTHORTIY (the "Respondents") have agreed to settle all .matters outstanding between 

them in respect of and arising from theSouthwest GTA Oean Energy Supply Contract 

dated as of October 9, 2009 ("CBS Contract") the letter dated October 7, 2010 by which the 

Ontario Power Authority (the "OPA") terminated the CES Contract and acknowledged 

that TCE was entitled to its reasonable damages (the "October 7 Letter") and TCE's claim 

that is the subject of a Notice given by it dated April27, 2011 pursuant to section 22 (c) of 

the Proceedings Against the Crown Act (the "Oaim"); 

IN CONSIDERATION of the payment of the settlement amount agreed by 

the parties for all claims arising from the CES Contract, the October 7 Letter and the Claim 

[as set out in the tl~g~.f1~!~~f.;~~~l~~~'f;;~-~~g{Q;'ij:'tjf.~il!!~iif~t~~W~P.i!l~tf]!lti'!~~U 
] (the "Arbitration") and/or in consideration of the payment of the Final Award made in 

the arbitration proceedings between TCE and the Respondents pursuant to an Arbitration 

Agreement dated ~, and the payment by the Respondents to TCE of the sum of $5.00 (five 

dollars) and for other good and valuable consideration, the receipt and sufficiency of which 

is hereby acknowledged, by the undersigned, TCE, its directors, officers, employees, 

agents, servants, administrators, successors, shareholders, members, subsidiaries, affiliates, 

insurers, assigns and related parties from time to time (collectively, the "Releasor"); 

THE RELEASOR HEREBY RELEASES, ACQUITS, AND FOREVER 

DISCHARGES WITHOUT QUALIFICATION the Respondents and their respective 

directors, officers, employees, agents, successors, subsidiaries, affiliates, insurers and 

assigns (the "Releasees") from all. manner of actions, causes of action, suits, proceedings, 

debts, dues, accounts, obligations, bonds, covenants, duties, contracts, complaints, claims 



and demands for damages, monies, losses, indemnities, costs, interests in loss, or injuries 

howsoever arising which hereto may have been or may hereafter be sustained by the 

Releasor arising out of, in relation to or in connection with the CES Contract, the October 7 

Letter, the Claim or the Arbitration and from any and all actions, causes of action, claims or 

demands of whatsoever nature, whether in contract or irl tort or arising as a fiduciary duty 

or by virtue of any statute or otherWiSe or by reason of.my damage, loss or injury arising 

out of the matters set forth above and, without limiting the generality of the foregoing, 

from any and all matters that were raised or coul.d have been raised in respect to or arising 

out of the CES Contract, the October 7 Letter or the Claim. Notwithstandnig the foregoing, 

nothing in this Release will limit, restrict or alter the obligations of the Respondents to 

comply with the terms of any settlement agreement with the Releasor or to comply with 

any Final Award made in favour of the Releasor. 

IT IS UNDERSTOOD AND AGREED that this Full and Final Release is 

intended to cover, 'and does cover: (a) not only all known injuries, losses and damages, in 

respect of and arising from the CES Contract, the October 7 Letter and the Claim, but also 

injuries, losses and damages not now known or anticipated but which may later develop or 

be discovered, including all the effects and conSequences thereof, and (b) any and all of the 

claims or causes of action that could have been made at the Arbitration by the Releasor 

against the Releasees, in respect of and arising from the CES Contract, the October 7 Letter 

or the Claim, and that this Full and Final Release is to be construed liberally as against the 

Releasor to fulfill the said intention. 

AND FOR THE SAID CONSIDERATION it is agreed and understood 

that, the Releasor will not make any claim in respect of and arising from the CES Contract, 

the October 7 Letter or the Claim or take any proceedings, or continue any proceedings 

against any other person or corporation who might claim, in any manner or forum, 

contribution or indemnity in common law or in equity, or under the provisions of any 

statute or regulation, from any other party discharged by this Full and Final Release. 



IT IS UNDERSTOOD AND AGREED that this FuUancJ: Final Release shall 

operate conclusively .• as an .. estbpphl.m the event oL any claim;• action;· complatnt or· 

proceeding which might be brought in: the future. by the· Releasor with. respee;t; to the 

matters covered by this Full and. Final Release and . arising from. the CES Contract, the 

October 7 L~tter or th~ Cl~~· ~d. ~e ~bitr~tio~. Thls ·Full ~crFiual Release may be 

pleaded in the event any such claim, action,· ~op1plaint ~r proceeding is· brought, as a 

complete defence and reply, and may be relied upon in any proceeding to dismiss the 

claim, action, complaint or proceeding on a summary basis and no objection will be raised 

by any party in any subsequent action that the other parties in the subsequent action were 

not privy to the formation of this Full and Final Release. 

AND FOR THE SAID CONSIDERATION the Releasor represents and 

warrants that it has not assigned to any person, firm, or corporation any of the actions, 

causes of action, claims, debts, suits or demands of any nature or kind arising from the CES 

Contract, the October 7 Letter or the Claim which it has released by this Full and Final 

Release. 

IT IS FURTHER UNDERSTOOD AND AGREED that neither the Releasor 
; ... 
nor the Releasees admits liability or obligation of any kind whatsoever in respect of the 

CES Contract, the October 7 Letter or the Claim. 

IT IS FURTHER UNDERSTOOD AND AGREED that the facts and. terms 

of this Full and Final Release and the settlement underlying it will be held in confidence 

. and will receive no publication either oral or in writing, directly or indirectly, unless 

deemed essential on auditor's or accountants' written advice for financial statements or 

income tax purposes, or for the purpose of any judicial proceeding, in which event the fact 

the settlement is made without admission of liability will receive the same publication 

simultaneously or as may be required by law, including without limitation, the disclosure 

requirements of applicable securities law. 



IT IS FURTHER UNDERSTOOD AND AGREED that this Full and Final 

Release shall be binding upon and enure to the benefit of the successors or assigns as the 

case may be, of all the parties to this Full and Final Release. 

IT IS FURTHER UNDERSTOOD AND AGREED that this Full and Final 

Release shall be governed by the laws of the Province of Ontario and the laws of Canada 

applicable therein. TCE attorns to the non-exclusive jurisdiction of the courts of the 

Province of Ontario in respect of any dispute arising from or in connection with or in 

consequence of this Full and Final Release. 

TCE ACKNOWLEDGES AND AGREES that it fully understands the 

terms of this Full and Final Release and has delivered same voluntarily, after receiving 

independent legal advice, for the purpose of making full and final compromise and 

settlement of the claims and demands which are the subject of this Full and Final Release. 

DATED this ____ .day of _____ __, 2011. 

TRANSCANADA ENERGY LTD. 

By: 

Title 



Crystal Pritchard 

From: Michael Lyle. 
Sent: 
To: 
Cc: 

Tuesday, August 02, 2011 2:46 PM 
Irene Mauricette; ·Nimi Visram · 
John Zych · 

Subject: FW: 
Attachments: Original TS.pdf; Preferred TS.pdf 

For Board meeting. Make sure that email to Board is clear that Original is being provided for context but has been 
superceded by preferred. · 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, MSH 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s} above and may contain infonnation that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are nOt the named recipient(s), please notify the sender immediately 
and delete this e-mail message 

From: David Livingston [mailto:David.Livingston@infrastructureontario.cal 
Sent: August 2, 2011 9:38AM 
To: Michael· Lyle 
Cc: Dennot Muir 
Subject: FW: 

Michael, 

Attached are 2 terms sheets; one reflects the deal the Province was discussing with TCE before OPG was formally 
involved and the second reflects the deal OPG indicated it was prepared to consider, once they became formally 
involved. Both term sheets are b<:ing seriously considered by TCE and discussions with OPG are actively underway. The 
term sheets are of course confidential, but may give your i:loard the background you mentioned they would be looking 
for. I can talk to them tomorrow at the meeting. 

Please let me know if you would like to go through them beforehand. 

David 
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Context 

Parties: 

TransCanada Energy Ltd. (''TCE"), Province of Ontario (the ''Province") and Ontario 
Power Authority ("OPA") 

Terms 

This Summary sets out the terms on which the Parties have agreed to work together to 
resolve issues arising from the Minister of Energy's announcement that the Oakville 
Generating Station ("OGS") would not proceed and the subsequent negotiations between 
OPA and TCE to reach a mutual agreement on the termination of the South West GTA, 
Clean Energy Supply Contract ("CES Contract") for the OGS. 

In consideration for TCE not commencing a legal action against the Province and the 
OPA for their termination of the CBS Contract and subject to execution and delivery of 
the Arbitration Agreement described below, the Parties shall use commercially 
reasonable efforts to enter into the transactions described in the attached Schedule A. 

BindingMOU 

A binding MOU incorporating these terms, to be based on typical agreements for a 
transaction of this nature, to be negotiated in good faith and executed ort or before July 
31,2011. . 

Arbitration 

In the event that all of the definitive agreements contemplated between Ontario Power 
Generation and TCE in Schedule A are not fully executed and delivered on or before 
September 1, 2011, then the amount of damages which TCE is to be awarded as a result 
of the cancellation of the OGS contract shall be determined by binding arbitration. 
TeE's damages shall include the anticipated financial value of the CBS Contract and shall 
be determined in the arbitration on the basis that OGS was permitted, constructed and 
operated , and without giving effect to any limitation or exclusionary clauses in the CBS 

Contract. Settlement of damages awarded may be by way of asset transfer. 

A binding Arbitration Agreement incorporating these terms, to be based on typical 
agreements for a transaction of this nature, is to be negotiated in good faith and executed 
on or before July 31, 2011. 



Approvals ,'-·:· 

TheProvince.willtake all actions as may be required to allow it, itrict'io cause OP~ abd 
OntarioPgwerG_en~!;!tiqniiic., to implement the transactions cobteiriplat~ by this . 
document aild attached Schedule. 



Schedule A 

Summary of Principal Terms for a Partnership Development Agreement 
between TransCanada Energy Ltd. and Ontario Power Generation Inc. 

Objective: 
' 

Development A 

Joint Venture: 

Ownership: 

Term: 

Funding: 

TransCanada Energy Ltd. ("TCE") and Ontario Power 
Generation Inc. ("OPG"), (together, the "Partners") will work 

together exclusively using best efforts on thermal generation 
developments as further described in this Schedule A. 

The Partners will form a joint venture, partnership or other tax­
favourable structure which will have the exclusive right to 
work together using best efforts on a gas-fired generation 
facility (the "Prqject") at one ofOPG's existing thermal sites, 
or other such sites as the Partners agree, secured with a long­
term CES Contract with the Ontario Power Authority or other 
credit-worthy power purchaser. The Partners will use the 
turbines and ancillary contracts (the "Turbines") already 
acquired for the OGS . 

The Partners will own the PrQject on a 50/50 equity basis. 

The Partnership will have 2 years to identify a mutually 
agreeable project and secure a long-term CES Contract with 
the OPA or other credit-worthy power purchaser. 

The Project shall be funded as follows: 

TCE will transfer Oakville gas turbines and associated 
contracts to the OPG/TCEjoint venture upon execution of a 
CES Contract for the PrQject. 

For the first $[450] million of PrQject capital cost (including 

Turbines), TCE shall contribute all funding in the form of the 
Turbines (with a notional value of $[225] million) and up to 
$[225] million in cash necessary to complete the PrQject. 

PrQject capital costs over $[ 450] million shall be funded 50/50 
by OPG and TCE. In return for TCE's commitment to fund the 
PrQiect as set out above, TCE shall acquire all of OPG's equity 
interest in Portlands Energy Centre Inc. and partnership interest 



. 

Closing:··· 

Termination: 

Return: 

· in Pdrtlands Energy Centre LP, TCE shall also pay OPG 
$(100] million- $[50] milli.()n on closing and $[50] million on 
first anniversary of closing. · 

To oc~~i ~s s~cm as a1l\lii~4 paxty ,apd governinent approvals 
are received. · · · · · ··· , · · 

In the event th~t ihd'i>;;Jtiiers are unable to develop the Project 
and secure the CE8 Contract using the Turbines by the end of 
the 2 year period or if the Parties obtain a CES Contract but 
are unable 'to eonstruct the Project, then TCE will transfer its 
intereSt in the Turbines to OPG for no additional consideralion 
and the joint venture shall terminate. 

The Project will give a return to TCE that is equal to or better 
than returns earned on similar, privately-owned generating 
projects. 

Definitive Document: Agreement to be based on typical agreements for a transaction 
of this nature and to be negotiated in good faith and executed 
on or befgre September l, 2011. 

Approvals: TCE and OPG to obtain all required internal approvals to enter 

Development B 

Joint Venture: 

· into the definitive agreement and to close the transaction, 
including Board of Directors and, for OPG, any required 
approvals of the Province, on or before September 1, 2011 

The Partners will form a joint venture (or other tax-favourable 
structure) which will have the exclusive right to work together 
using best efforts on gas-fired generation facilities at a 
combination of the Coal Power Facilities listed below that will 
generate 1,000 MW of power. A prqject developed pursuant 
to the "Development A" section above and located at a Coal 
Power Facility shall not be counted as a project under this 
section. The Partners will work together on other Coal Power 
Facility power generation initiatives on a non-exclusive, best 
efforts basis. Each project will be secured with a long-term 
CES Contract with the Ontario Power Authority or other 
credit-worthy power purchaser. The Partners will jointly 
assume the preliminary feasibility and design work already 



performed on the conversion of the Coal Power Facilities to 
natural gas fuel. · 

Coal Power Facilities: The following three coal generation facilities and sites are 
owned by OPG: 

Ownership: 

Term: 

Funding: 

Return: 

ROFR: 

Definitive Document: 

Approvals: 

Lambton (950 MW) 

Nanticoke (4,096 MW) 

Thunder Bay (303 MW) 

50150 

[1 0] years, subject to extension by mutual agreement of the 
Partners, plus the term of any CES Contracts (the "Term"). 

The Partners will fund all aspects of the projects in proportion 
to their ownership interest. OPG will contribute site and 
facilities; Partners to agree on valuation and true~lip by TCE. 

Each project will give a return to TCE that is equal to or better 
than returns earned on similar, privately-owned generating 
projects. 

In the event that the OPG intends to sell .. lease or otherwise 
transfer any direct or indirect interest in any of the Coal Power 
Facilities, it shall grant TCE the right of first refusal on any 

third party offer. 

Agreement incorporating these terms and to be based on 
typical agreements for a transaction of this nature, to be 

negotiated in good faith and executed on or before September 
1, 2011. 

TCE and OPG to obtain all required internal approvals to enter 
into the definitive agreement, including Board of Directors and, 
for OPG, any required approvals of the Province, on or before 

September 1, 2011. 
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Context 

Parties: 

TransCanada Energy Ltd. (''TCE"), Province of Ontario (the "Province") and Ontario 
Power Gen~ration ("OPG") 

Terms 

This Summary sets out the terms on which the Parties have agreed to work together to 
resolve issues arising from the Minister of Energy's announcement that the Oakville 
Generating Station ("OGS") would not proceed and the subsequent negotiations between 
Ontario Power Authority ("OPA ")and TCE to reach a mutual agreement on the 
termination of the South West GTA, Clean Energy Supply Contract ("CES Contract"). 

In consideration for TCE not commencing a legal action against the Province and the 
OPA for their termination of the CES Contract and subject to execution and deliverv of . . 
the Arbitration Agreement which will include TCE releasing the Province and the OP A 
from legal action, the Parties shall .use commercially reasonable efforts to enter into the 
transactions described in the attached Schedule A. 

Arbitration 

In the event that all of the definitive agreements contemplated between OPG and TCE in 
Schedule A are not fully executed and delivered on or before September 1, 2011, then the 
amount of damages which TCE is to be awarded as a result of the cancellation of the 
OGS contract shall be determined by binding arbitration. TCE's damages shall include 
the anticipated financial value of the CES Contract and shall be determined in the 
arbitration on the basis that OGS was permitted, constructed and operated and without 
giving effect to any limitation or exclusionary clauses in the CES Contract. Settlement of 
damages awarded may be by way of asset transfer. 

A binding Arbitration Agreement incorporating these terms, to be based on typical 
agreements for a transaction of this namre, is to be negotiated in good faith and executed 
on or before July 31, 2011. 

Approvals 

The Province will take all actions as may be required to allow it, and to cause OPG to 
implement the transactions contemplated by this document and attached Schedule. 



Schedule A 

Summary of Principal Terms for a Partnership Development Agreement· 
·between TransCanada Energy Ltd.· and Ontario Power Generar.ionJnc. 

Development A . 

Joint Venture 

Ownership 

Contributions 

PPA 

Operations 

Distribution Policy 

New Development 

Definitive Documentation 

Using the PEC existing Limited Partnership, TCE 
and.OPG will dev,elop further business 
opportunities relating to OPG' s existing Lennox 
plant and Gas Turbines procured by TCE for the 
Oakville project. 

Parties will form a new Limited Partnership 
(Lennox JV) with 100% Class A Limited 
Partnership Units owned by PEC and 100% Class B 
Limited Partnership Units owned by TCE. 

OPG will lease the Lennox facility to the Lennox 
JV for a nominal value. TCE will contribute the gas 
turbines and related contracts to the Lennox JV. 

OEFC will enter into a 20 year PPA with the new 
JV reflecting a full recovery of operating costs plus 
a capacity charge with a lifetime value of $X 
(NTD: to be inserted by IO). 

OPG and the new JV will enter into a new operating 
agreement for operation of the Lennox facility. 

All cash flows relating to the PPA capacity charge 
will flow as a partner distribution to the Class B 

Partnership Unit holders. 

The JV will use commercially reasonable efforts to 

develop and secure a satisfactory PP A to permit the 

construction of a new CCGT on the Lennox site or 
other site as the parties may agree. 

Agreement to be based on typical agreements for a 

transaction of this nature and to be negotiated in 
good faith and ex~uted on or before September 1, 
2011. 



Development B 

Joint Venture: 

Funding: 

Ownership: 

Return: 

Term: 

Definitive Document: 

Approvals: 

The Partners will form a joint venture (or other tax-favourable 
structure) which will have the exclusive right to work together 
using commercially reasonable efforts on the gas-conversion of 
the existing Nanticoke coal fired generating facility 

The Partners will fund all aspects of the projects in proportion 
to their ownership interest. OPG will contribute site and 
facilities; Partners to agree on valuation and true-up by TCE. 

50150 

Projeet will give a return to the JV that is equal to than returns 
earned on similar, privately-owned generating projects. 

Exclusive right expires Dec. 31, 2014. 

Agreement incorporating these terms and to be based on 
typical agreements for a transaction of this nature, to be 
negotiated in good faith and executed on or before September 
1, 2011. 

TCE and OPG to obtain all required internal approvals to enter 

into the definitive agreement, including Board of Directors and, 
for OPG, any required approvals of the Province, on or before 
September 1, 2011. 



Crystal Pritchard 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Importance: 

Michael Killeavy 
Tuesday, August 02, 2011 3:29 PM 
Michael Lyle; JoAnne Butler; Amir Shalaby; Brett Baker 
John Zych 
TCE Matter- BOD Presentation 2 Aug 2011 .... 
TCE Board Presentation 2 Aug 2011 v6.pptx 

High 

Attached is the updated presentation, which reflects today's meeting comments. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH lTl 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 
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Arbitration Agreement with TCE 

Presentation to Board of Directors 
Prepared in Contemplation of 
Litig~tion: Solicitor /CI ient Privilege 

0 .
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P.OWER AUTHORITY · .. -. ~-.: ' . ' ~ 
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August2,2010 



Background: 

• TCE served Crown with notice of proceedings against 
the Crown in late April and clock started to tick on 60 day 
period before TCE could commence litigation against 
Government 

• Subsequently, TCE advised OPA counsel that they had 
three core demands in order to agree to arbitration 

» Scope of arbitration limited only to appropriate quapturn oL 
damages 

» Crown and OPA both parties to the arbitration 

» No impact on ability of TCE to participate in future OPA. · 
procurement processes 

• Of these three, the limitation on scope of arbitration is by. 
far the most important from TCE's perspective 

2 ·oMT.RIO' 
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Background: ' 

• OPA briefed Government on these issues 9nd att¥,tm,Pted 
to develop a common approach with Government on 
negotiating an arbitration agreement with TCE 

• Issue was elevated ,in Government and Infrastructure 
Ontario ("10") was asked to take a lead role in 
negotiations 

• 10 was able to get TCE to agree to hold off on · 
commencing litigation while discussions were pursued 

3 ONTA .. R ... 1:0.· IJ 
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Proposed Deal - Key Elements 

• Commercial Deal between OPG and TCE where TCE 
leases Lennox facility and constructs new combined 
cycle gas plant on Lennox site under PPA with OEFC 
(the issues related to a gas plant at Lennox are 
discussed in the Appendix) 

• Provision also made for subsequent negotiations on 
potential joint venture between TCE and OPG on 
conversion of Nanticoke to gas 

• If commercial deal not finalized by September 1, then 
matters determined by way of binding arbitration in 
accordance with the arbitration agreement 

4 ONTARIO' 
POWER AUTHORITY Cf Privileged and Confidential - Prepared in Contemplation of Litigation 
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Arbitration Agreement - Key Elements "" 

• TGE, Crown and ·OPA are parties iri arbitration · · ' :, : 

• Subject of arbitration agreement is focused oh 'quantum 
of damages 

• OPA and Crown waive defences with respect to: 
» Exclusion of liability clauses in contract · ·. 

» Any possibility that plant would have been unable to be built 
because it did not receive all necessary approvals 

• TGE releases OPA and Crown from any further claims 

• Process for arbitration award to be paid throughtfc:iqp{@r 
. .' .. ,, . . . . ' i , ... - :' " -.' '·- ... ~:. ·.-, ' ,>. --. \ j:: 

of an interest in an asset owned by the Crown or an 
agency of the Crown 

• No reference to other OPA procurement processes . . ·,:" t. ._.·-_.-: ,;'- ,., -.-. ,,;•,, . - ' : 
. . ' ON~. aR ...... IO.· .. ·· 

POWERAUTHORITY · 
' . ~ 
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Arbitration Agreement - OPA Key Concerns 

• What is value proposition for ratepayers?- how strong . 
are arguments that OPA could have made in litigation 
but are precluded from making in arbitration? 

• Who should pay arbitration award? - ratepayers or 
taxpayers? 

• The turbines - are there opportunities to obtain 
ratepayer value by providing for assignment of turbines 
to successful bidder? 

6 . ONTARIO~ 
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Arbitration Agreement- OPA Key Concern$·''-·-·· 

•: Characterization of October 7 letter - stated that OPA 
terminated Oakville contract in this -letter 

• .Scope of arbitration process - limits on arbitratton 
· .. ··process raises concern about ability to obtain inform.at.ton · 

from TCE 

• .·. No acknowledgement may be made of the fact that 
· matter has gone to arbitration. , , · ... · .. · ... 

.. :~. 

• The discovery process is limited. 

7 ONTARI:O_~·· 
POWER AUTHORITY . . ~ 
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Comparison of Settlement Proposals 

$16,900/MW-month 

Unknown 

20Years+ 
Option for 10..Year 

Extension 

450MW 

Lump Sum Payment of 
$37mm 

Payment In addition to the 
NRR 

$540mm 

Little Visibility 

Assistance/Protection from 
mitigating Planning Act 

approvals risk 

25Years 

SOOMW 

Amortize over 25 years - no 
returns 

Payment in addition to the 
NRR 

$400mm 

Reasonable 

We would approach 
Government to provide 
Planning Act approvals 

exemption. 

$14,922/MW-month 

TCE claimed •unteveragad" 
discount rate of 5.25% 

25Years 

481 MW 

Amortize over 25 years - no 
returns 

Payment In addition to the 

$475mm 

Reasonable 

proceed because of permitting 
Issues. 

8 

Unknown 

Unknown 

20Years+ 
Option for 10-Year 

Extension 

450MW 

Unknown 

Unknown 

We have assumed In second 

believe that TCE obtains all their value in the first20 years. 10 Year Option Is a "nice to have" 
ener. Precedent for25-year contract. - Portlands Energy Centre has option for addi!ional five 
on the 20-year term. 

I L TEP Indicates need for peaking general! on In KWCG; need at least 450 MW of summer peaking 
capaclly, Average of 500 MWprovides additional system trexlbillly and reduces NRR on per MW basis 

to be audited by Ministry of Finance for substantiation and reasonableness 

!Precedent- Portlands Energy Centre, Halton Hills, and NYR Peaking Plant Paid on a cost r.acovery 
no opportunity to charge an additional risk premium on top of active costs. TCE estimate is 
±20%. 

f the~-~· -~· ~·-~~~-on independent review by our Technical Expert and published Information on other 

5r;;:, similar generation facilities. We have increased It by $75MM; however, cannot really substantiate 
........ ...._ ___ , ___ we are still proposing a target cost on CAP EX where Increases/decreases are 

ITCE has given us·. limited insights Into their operating expenses. We have used advice from our 
technical consultant on reasonable OPEX estimates. 

1
-- .the second counter-proposer the permitting risk Is. eo.llrely transferred to TCE; however, the promise 
of finding compensation of OGS lost profits would COf:tli,nues until another option Is found. 

ONTARIO 
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Potential Outcomes 

• The follo\1\(ing grC)phic sets out several cases for 
litigation/arbitration and 9ettlement · .. 

;·;· 

' 

. ·' . 

• TCE's proposal to build the Replacement Project costs . ~ .. 

the ratepayer more than our potentially worst case 
scenario if the ca~e were to go to litigation 

• The cost ofthe ORA's Second Counter-Proposal is close 
to the worst case if the case were to go to litigation 

9 ; ONTARIO .. ···.·~ 
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Financial Value of Potential Outcomes 

Litigation - Worst Case 

Litigation - Intermediate Case 

Litigation - Best Case 

TCE Proposal 

OPA Counter-Proposal 

2nd Counter-Proposal 

Competitive Tender - Worst Case 

Competitive Tender- Intermediate 
Case 

Competitive Tender- Best Case 

10 

$0 $200 $400 $600 $800 $1,000 

Cost to the Ontario Ratepayer ($millions) 

Privileged and Confidential - Prepared in Contemplation of Litigation 

•OGS Sunk 

• OGS Profits 

•Capital 
Expenditure 

•Turbines 

• Litigation 
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Appendix - System Planning and 
Status of Lennox GS··• .. ' . 

'·•". 
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OPG/TCE Potential Deal • System Plannh1,g 
Considerations 

• Continued operation of the current Lennox station at 
current contracted terms is valuable to the system and 
as such is part of the L TEP and IPSP .. 

• The Transmission system can accommodate adding 
capacity on the Lennox site . Fuller assessment to be 
developed once details are better known. 

• The System will need capacity that has operating 
flexibility: Low minimum loading, high ramp-rates, and 
frequent cycling capability. Any new addition should be 
specified accordingly. 
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OPG/TCE Potential Deal - System Plann'i:n:~"~,c:<:> ···· ... · 
considerations (continued} .......... > .·. ~ 

;"; :: .. -' .... , 

• ·It is too early to commit to adding large capacity.~i:thr~',: ... 
time. L TEP/IPSP recommenqed waiting to at leasf.2oY:;t 
to reassess needs. Weak demand could make addi,tic:nns::, 
surplus for some time 

• It is higher value to the system to add capacity in 
Cambridge. The alternative is 20 Km of 230 KV 
transmission from either Guelph or Kitchener · .·· 

. ' 

_;·,; 

• Adding new capacity will delay and reduce the needfor 
' 

conversion of Nanticoke/ Lambton to natural gas. 

• On Conve.rsion' of coal to gas : the only firm.requi.rerrr:te.mt . 
. at·this time is for Thunder bay to be conve.rrteeJ .. , ·. · 
.... ·· .. 

13 
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Current Status of Lennox Contractand 
Neaotiations 
• Directive for OPA to enter into negotiations with OPG was issued on January 

6,2010 

• Current Contract 
- OPA essentially converted IESO RMR contract to OPA Contract for Lennox 

- Lennox provides a cost to Ontario electriCity customers with a reasonable balancing 
of risk and reward including incentives for optimizing the facility operation 

- Contract was effective on the expiry of the most recent IESO RMR contract (October · 
1, 2009) and expired on December 31, 2010 

- OPA renewed the contract with minor modifications in January 2011 (effective until 
December 31, 2011) 

• OPG would like a longer term contract (3 to 10 years) with OPA that provides. 
for capital projects including a CHP facility 

• 

• 

Based on the relatively low cost of extremely flexible capacity associated with 
Lennox, the OPA has been working with OPG to re-negotiate a new longer 
term agreement for Lennox and would be willing to provide compensation for 
capital projects but is doubtful about the CHP facility 

The re-negotiated contract is envisaged to be complete by November of 2011 

. ·ONTARIOIJ 
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Southwest Greater Toronto Area (SW G'TA) Supply 

• Need for generation identified in OPA's proposed 
Integrated Power System Plan (IPSP) submitted to OEB 
in August 2007 

• GTA has experienced robust growth and generation in 
the area continues to be significantly less than the GTA 
load 

• Has resulted in heavy reliance on the Transmission 
System and the ability of existing infrastructure' to service 
this area 

• Expected to fall short by 2015 or sooner 

16 ONTARIOt' 
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Southwest Greater Toronto Area (SW G't~)'"~j~~ly· 

• In addition to aggressive conservation efforts thJ .. ~ .. Q .. Rf\ .·· . 
has identified the need for new electricity generatiqr;~:.'in 
this area 

• New electricity generation will: 
- Support coal-fired generation replacement by 2014 

- Provide system supply adequacy 

- Address reliability issues such as· local supply and voltage 
support 

- Defer Transmission needs in the Western GTA . · 

',- :.;·;, ... ,_,. ';f::-::-,-.1?--' 
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OPA Procurement Process - Ministry Directive 

• Ministry of Energy issued Directive to OPA in August 
2ooa to: 
- Competitively procure 

- Combined-cycle, natural gas-fired electricity generation 
facility 

- Rated capacity up to ..:.sso MW 

- In-service date not later than December 31, 2013 

- Connected to the 230 kV Transmission System corridor 
between the Oakville Transformer Station in Oakville to the 
Manby Transformer Station in Etobicoke 

-· Not to be located at the former Lakeview Generating. 
Station site in Mississauga 
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OPA Procurement Process - RFQ & RFP 

1. Request for Qualifications 
- Released October 2008 

- 9 Qualification Submissions were received 

- Short-list of 4 Qualified Applicants representing 7 
proposed projects resulted 

2. Request for Proposals 
- Released February 2009 

- 4 Proposals from 4 Proponents were received 

- Proposals evaluated on Completeness; Mandatory · 
Requirements; Rated Criteria and Economic Bid 

- Project with lowest Adjusted Evaluated Cost selected ·· 

ONTARIO I 
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Procurement Process · Contract 

• SW GTA Contract based on Clean Energy Supply (CES) 
Contract 
- 20 year term . 

- Contract-for-Differences based on Deemed Dispatch logic: 
• Generator guaranteed Net Revenue Requirement (NRR) 

• Market Revenues< NRR =·Payment from OPA 

• Market Revenues> NRR =Payment from Generator 

• TransCanada Energy Ltd. ("TCE") was the successful 
proponent in the RFP and was awarded SW GTA CES 
Contract on October 2009 

20 .ONTARIOfJ . . 
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Opposition to Gas-Fired Generation 
;.-'···-···-:.;_,;;·_. 

• Procurement process fraught with local opposition. 

• Town of Oakville passed several by-laws: 
' 

- Interim conttol of power generation facilities on certainJG,lr-;tGf§ in 
the Town of Oakville (2009-065) · · · . · .· .. ·· .... 

- Town of Oakville Official Plan· Livable Oakville (2009-112) 

- Health Protection and Air Quality By-law (201 0-035) 
- Amendment to the Official Plan of the Oakville Planning Areci :: · 

(Power Generation Facilities) (201 0-151) 

- Amend the Comprehensive Zoning By-law 1984-63 to make 
modifications for power generation facilities (201 0-152) 

- Amend the North Oakville Zoning By-law 2009-189 to make 
modifications for power generation facilities (201 0-153) 

21 o.N.JFA .... R .. ·· ,t:e.i. ·.··~· .. ··•· · POWERAUTHORITY· ··· 
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Opposition to Gas-Fired Generation 

• Town of Oakville rejected TCE's: 
- Site plan application 

- Application for minor variances 

• Mississauga Mayor Hazel McCallion publically opposed 
project 

• Liberal MPP Kevin Flynn publically opposed project 

• C4CA (Citizens For Clean Air) is a non-profit Oakville 
organization opposed to locating power plants close to 
homes and schools. Frank Clegg is the Chairman and 
Director and former President of Microsoft Canada 
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. Government Cancellation 
.~:.·.··: ,' . ~:·. ..:-~ 

•. October 7, 2010 Energy Minister Brad Duguid, along 
with Oakville Liberal MPP Kevin Flynn, announced the 
Oakville power plant was not moving forward 

• OPA provided TCE with letter, dated 7 October 201·0, ; · 
that stated "The OPA will not proceed with the Contract. 
As a result ofthis, the OPA acknowledges that you are 
entitled to your reasonable damages from th~ OPA, 
including the anticipated financial value of the Contraet." 

• OPA Contract contains an Exclusion of Conseque'f1tial; 
Damages clause (including loss of profits) 

23 ONTA ... R .... ··• 10··.· ... ···t.· · .. 
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Termination Negotiations 

• Subsequent to the announcement of the cancellation of 
the Oakville GS project the OPA and TCE entered into 
negotiation to terminate the contract on mutually 
acceptable terms. 

• These discussions began in October 201 0 and continued 
until April 2011. 

• All these discussions we on a confidential and without 
prejudice basis. 
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TCE Initial Concerns 

• TCE identified 3 immediate concerns: · 
1. Securities regulations requires TCE to report a write­

down on the project if out~of-pocket costs not resolved by 
year~end (-$37 MM) ···. · . _ ,. 

2. Handling of Mitsubishi (MPS Canada, Inc.) gastureine 
order ($21 0 MM) 

3. Financial value of OGS 

·· . 
. ,';, ''t' 

··,,.,. 
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Confidentiality Agreement 

• All OPA and TCE discussions related to the termination 
of the contract have occurred on a "without prejudice" 
basis. 

• Oct. Sth OPA and TCE entered into Confidentiality 
Agreement to ensure certain communications remain 
confidential, without prejudice and subject to settlement 
privilege. 

• This agreement has a term of five years. 
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MOU A:' •' -•; 

'. 

· • TCE's Treasury Department needed documentation from· 
. the OPA stating there was a replacement project to 
which the OGS's out-of-pocket costs could be applied to 
avoid having to write them off at year-end 

• MOU executed December 21, 2010: ' · 
- Potential Project site identified for Cambridge 

- Potential Project will utilize the gas turbines sourced for 
OGS 

- OPA & TCE agree to work together in good faith: to. f · .• 

negotiate a Definitive Agreement for the Potential l?~oj:ect 

-.Potential Project to be gas-fired peaking g.eneratioo ~Ja,m;t•, .... 
- Expired June 30, 2011 
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Replacement Project 

• It was determined that the replacement project would be a 
gas-fired peaking generation (i.e. simple cycle) plant with a 
contract capacity of 400 - 450 MW 

• TCE owns a site in Cambridge (Eagle St.) but close to . 
schools and residential areas 

• TCE identified the Boxwood Industrial Park in Cambridge as 
its preferred site 

• TCE has had preliminary discussions with the City of 
Cambridge and they seem to be a willing host 

• C4CA has commenced a letter writing campaign against the 
replacement project 

• The 2 Mitsubishi M501 GAC gas turbines purchased for · 
OGS will be repurposed for the replacement pro~.c. t t 

· 28 ONTARIO . 
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Replacement Project Negotiations 

• Negotiations focused on the following issues: 
- Capi~al costs of Replacement Project 

'( 

- Financial value of OGS 

- Disposition of Mitsubishi gas turbines 

- Proper allocation of project risk, i.e., who bears the 
approvals and permitting risk for the Replacement Project. 

• The negotiations were premised on the financial value of 
OGS being "built" into the return that TCE would get from 
the Replacement Project. · , 

". 
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OPA Analysis 

• OPA undertook a detailed analysis of the Replacement 
Project. 

• Third party technical and financial consultants were hired 
to support this effort. 

• The OPA believes that TCE's projected capital 
expenditure for the Replacement Project is far too high. 

• TCE estimated that the CAP EX was on the order of $540 
million. Our estimate is $375 million. 

30 ONTARIO I 
POWERAU'IHORITY (.! 



Fundamental Disagreement - Value of OG:S, 

• TCE has claimed that the financial value of the OGS . 
contract is $500 million. 

• TCE presented a project pro forma for the OGS bidjnto 
the SWGTA RFP. 

• The model shows a NPV of after-tax cash flows of $503 
million. 

• It also shows a discount rate of 5.25% for discounting 
the cash flows - TCE's purported unlevered cost of 
equity. 

31 
Privileged and Confidential - Prepared in Contemplation of Litigation 

ONTARt,ot, . · 
POWER AUTHORITY 

~ 



Residual Value of the OGS 

• The $503 million NPV is calculated over the thirty year 
life of the project, whereas the contract has a 20-year 
term. 

• Cash flows over the term of the contract amount to $262 
million. Almost half of the claimed value of OGS comes 
from a very speculative residual value. · 

• TCE maintains that the residual value of the OGS after 
the expiry of the term was high because it would get a 
replacement contract. We disagree with this assertion. 

Privileged and Confidential - Prepared in Contemplation of Litigation 
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TCE Current Position on OGS Financial Value 

• In February 2011 TCE revised its initial position on the 
residual value of the OGS. 

• It stated that the residual cash flows ought to be 
discounted at 8o/o, which would yield a OGS NPV of 
$385 million and not the earlier claimed $503 million. 

• Our independent expert believed that the NPV of OGS 
could be on the order of $100 million. Given the 
problems in developing OGS the value is likely much 
lower. 

Privileged and Confidential- Prepared in Contemplation'' of Litigation 
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Crystal Pritchard 

From: 
Sellt: 
To: 

Cc: 

Subject: 

Attachments:· 

John Zych 
Tuesday, August 02, 2011 3:53 PM \ . 
Colin Andersen; 'jmichaelcostello@gmail.com'; 'Richard Fitzgerald'; 'James Hinds'; 'Adele 
Hurley'; 'Ron Jamieson'; 'Bruce Lourie'; 'Lyn McLeod'; 'pjmon' 
Amir Shalaby; Michael Lyle; JoAnne Butler; Kim Marshall; Andrew Pride; Kristin Jenkins; Brett 
Baker; Nimi Visram 
BOARD TELECONFERENCE MEETING- WEDNESDAY, AUGUST 3, 2011 -4:30 P.M., 
TORONTO TIME 
1 - TCE Board Presentation 2 Aug 2011 v6.pptx; 2- Original TS.pdf; 3- Preferred TS.pdf; 4-
Draft Arbitration Agreemer.~t_FINAL 12_10.docx 

As agreed to at Monday's Board meeting, the Board will meet again by telephone tomorrow at 4:30p.m., Toronto time, 
with one agenda item, to further discuss a proposal to submit to arbitration the dispute with TransCanada Energy Inc. 
arising out of the cancellation of the Oakville Generating Station. 

Mr. David Livingston, President & Chief Executive Officer of Infrastructure Ontario, will be in attendance. 

We attach the following materials: 

• a slide deck; 
• a term sheet (named "Original") for a commercial deal whereby TCE would acquire an interest in one of OPG's coal 

plants and convert it to burn natural gas; 
• a term sheet (named "Preferred") for a commercial deal whereby TCE would acquire an interest in OPG's Lennox 

plant and to expand it and in it provision is also made for subsequent negotiations on a potential joint venture between 
TCE and OPG on the conversion of Nanticoke to gas (the "Original" term sheet is being provided for context but it 
has been superseded by the "Preferred" term sheet); and, 

• a draft of an agreement whereby the parties would submit the dispute to arbitration. 

The slide deck contains several pages that do not present new material- pages 16 to 35 are meant to jog your m!lmory if 
needed as to the history of this matter. 1 

It is hard to estimate the time required for this meeting but we estimate that 90 minutes will be needed. 

The call-in details are as follows: 

Toll Free: 1-877-320-7617 
Board Members', Executive Team Access Code: 6802847# 

John Zych 
Corporate Secretary 
Ontario Power Authority 
Suite 1600 
120 Adelaide Street West 
Toronto,.ON M5H 1T1 
416-969-6055 
416-967-7474 Main telephone 
416-967-1947 OPA Fax 
416-416-324-5488 Personal Fax 
John.Zych@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain 
information that is privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended 
recipient(s), any dissemination, distribution or copying of this e-mail message or any files transmitted with it is strictly 
prohibited. If you have received this message in error or are not the named recipient(s), please notify the sender 
immediately and delete this e-mail message. 
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Arbitration Agreementwith TCE 

Presentation to Board of Directors 
Prepared in Contempl,ation of · 
Litigati;on: Solicitor/Client Privilege ' ,·· '~ 

-~~ .,;. 

August 2, 2010 



Background: 

• TCE served Crown with notice of proceedings against 
the Crown in late April and clock started to tick ·on· 60 day 
. period before TCE could commence litigation against 

.. Government 

• Subs.equently, TCE adVised OPA counsel that they had 
• ' " ' ' - < - ·; ' ' • • ' • 

three core demands in order to agree to arbitration 
» Scope of arbitration limited only to appropriate quantum of 
. damages • · · 

· » Crown and OPA both parties to the arbitration. . .. · .. 

» No impact on ability of TCEto participate in future ORA. 
procurement processes. · 

• 6i.th~se three·,,·the:·llmitation Qrl sqope of arbitratinn is by 
far the most important from TCE's:perspective 

·ONTA1RIOt 
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Background: 

• · OPA briefed Government on these issues and att~JBJ?ted 
to develop a common· approach with Government on· ........ · · 
negotiating an arbitration agreement with TCE · · 

• Issue was elevated in Government and Infrastructure 
. Ontario ("10") was asked to take a lead role in 
negotiations 

• 10 was able to get TCE to agree to hold off on 
commencing litigation while. discussions were pursued 
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Proposed Deal - Key Elements 

• Commercial Deal between OPG and TCE where TCE 
leases Lennox facility and constructs new combined 
cycle gas plant on Lennox site under PPA with OEFC . · 
(the i.ssues related to a gas plant at Lennox are 
discussed in the. Appendix) . . : •··. . ··. · 

. . .;._, .;~,: : .. j • : . -' ;. . .- . . i ' ' ' . ' -- . . ····-· ., ·'-" ' ·' 

• Provision also made for subsequent negotiations on 
potential joint venture between]TCE and OPG on 

. . ' . . . . ! 

. conv~rsipn of Nanticoke to gas. 

• lfco111mercial deal. not finalized, by September 1, then 
m:attersJ.determihed by.way of:~inding· arbitration in 
accordanc~ with the arbitrationlagreement 

-·-·) ,·: .· ·-:,-- .:··- . . . : •·.. ... ' ... '' . . . i . ' . 

i 
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Arbitration Agreement - Key Elements 

• TCE, Crown and OPA are parties in· arbitration 

• Subject of arbitration agreement is focused on quantum 
of damages 

• OPA and Crown waive defences with respect to: 
» Exclusion of liability clauses in contract 

» Any possibility that plant would have been unable to be built 
because it did not receive all necessary approvals 

• TCE releases OPA and Crown from any further claims 
: . ' 

• Process for arbitration award to be paid through transfer 
of an interest in an asset owned by the Crown or an. ' .. · 

. agency of the Crown 

• No reference to other OPA procurement processes 
.. ·· ~ . . 
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Arbitration Agreement - OPA Key Concerns 

• What is value proposition for ratepayers? - how strong 
are arguments that OPA could :have made in litigation ·· 
but~are~precluded from making ·irr,arbitration? 

''.:.· ·.~·· ::· ·. ~ ···.--

• Who should pay arbitration award? .;_ ratepayers or 
taxpayers?· · : 

• The turbines - are there opportunities to obtain· .. ·· 
ratE3payer value by providing fo,r assignment of turbines 
to successful bidder? · · · · 
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Arbitration Agreement- OPA Key Con.cer:n$ " ·;. · · 

• Characterization of October 7 letter- stated that OPA 
terminated Oakville contract in this letter 

• ·Scope of arbitration process - limits on arbitration 
process raises concern about ability to obtain information 
from TCE 

• No acknowledgement may be made of the fact that 
matter has gone to arbitratio[l. 

• The discovery process is limited. 

" 

''··,;:-.,_ 
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Comparison of Settlement Proposals 

$16,900JMW-m0nth 

Unknown 

20Years+ 
Option for 10-Year 

Extension 

450MW 

lump Sum Payment or 
$37mm 

Payment In addition to the 
NRR 

$540mm 

Little Vfsiblllty 

Assistance/Protection from 
mll!gating Planning Act 

approvals risk 

$12,500/MW-month 

Assumed 7.5% Cost of Equily, 
all eqully project. 

25Years 

500MW 

Amortize over 25 years - no 
returns 

Payment In addition to the 
NRR 

$400mm 

Reasonable 

We would approach 
Government to provide 
Planning Act approvals 

exemption. 

$14,922/MW-month I Unknown 

TCE claimed •unleveraged" 
Unknown discount rate of 5.25% 

20Years+ 
25Years Option for 10-Year 

Extension 

481 MW 450MW 

Amortize over 25 years- no Unknown 
returns 

Payment In addition to the NRR Unknown 

Unknown btit we Infer from 
·$475mm reference to a -$65 mm 

difference that jt Is $540 mm 

Reasonable Unknown 

. . permitting risk pr~~~d~d -,h~t it 
No government assistance With has a right to (a) terminate the 

permltUng and approvals 

INRR covers capital costs, financing working capital, returns, ftxed monthly payment over life of 
contracl Energy paid on a deemed dispatch basis, this plant will operate less than 10% of the time, 

NPV of projecl We have assumed In second 

I We believe that TCE obtains alllheirvalue In the first 20 years. 10 Year Option Is a "nice to have" 
sweetener. Precedent for25-year contract- Portlands Energy Centre has option for additional five 

the 20-year term. 

I L TEP Indicates need for peaking generation In KWCG; need at least 450 MW of summer . _ 
Average of 500 MW provides additional system flexibility and reduces NRR on per MWbasls I 

be audited by Ministry of Finance for substanti~Uon and reasonableness 

I Precedent- Portlends Energy Centre, Helton Hills, and NYR Peaking Planl Paid on a cost recovery 
no opportunity to charge an additional risk premium on top of active costs. TCE estimate is 
± 20%. 

published Information on other 
cannot really substantiate 
1creases/decreases are 

ITCE has given us. limited insights into. thelroperaling expenses. We have used advice from our 
techryical consultant on reasonable OPEX estimates. 

combined with a good faith Replacement Contract and (b) 

obligation to negotiate OGS re~~:{Q :~~~~ s~m Pjrjnt In the second counter-proposalthe permitting risk is entirely transferred to TCE; however, the promise 
compensation .and sunk costs if financial vatu~~;~~~ O~S of finding compensation of OGS lost profits would continues until another option Is found. 
the K-W Peek1nn Plant doesn't - . 
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Potential Outcomes . 

· • The following.graphic set? out several cases for 
litigation/arbitration and. §ettlement 

' 
_{-",,.·,, 

• TCE's proposal to build the Replacement Project C()?ts 
the ratepayer m()re than our potentially worst case ... ·' 
scenario if the case were to go to litigation 

• The cost of the Of>A'~ Secong Counter-Proposal is close 
to the worst case if the case were to go to litigation 

' 
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Financial Value of Potential Outcomes 

Litigation - Worst Case 

Litigation -Intermediate Case 

Litigation - Best Case 

TCE Proposal 

OPA Counter-Proposal 

2nd Counter-Proposal 

C.ompetitive Tender- Worst Case 

Competitive Tender- Intermediate 
Case 

Competitive Tender- Best Case 

10 

$0 $200 $400 $600 $800 $1,000 

Cost to the Ontario Ratepayer ($millions) 
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Appendix.- System PJanni.ng and 
Status of Lennox GS .·· 

. . 
--·: 

· . 

'·'' 

,-~ 

<;:,:.;. 

. . . 
~· ~-
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OPG/TCE Potential Deal • System Planning 
Considerations 

• Continued operation of the current Lennox station at 
current contracted terms is valuable to the system and 
as such is part of the L TEP and IPSP. 

• The Transmission system can accommodate adding 
capacity on the Lennox site . Fuller assessment to be 
developed once details are better known. 

• The System will need capacity that has operating 
flexibility: Low minimum loading, high ramp rates, and 
frequent cycling capability. Any new addition should be 
specified accordingly. 

12 ONTARIO/I 
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OPG/TCE Potential Deal - System PlannUt;g<": 
considerations ·(continued.) 

• It is too early to commit to adding large capaci.ty ,p.t :tnt¥, 
time. L TEP!IPSP recommended waiting to at least 2oT2 . 
to reassess needs ... Weak demand could make.additi'<:>rlS· 
surplus for .some time 

• It is higher value to the system to add capacity in 
Cambridge. The alternative is 20 Km of 230 KV 
transmission from either Guelph or Kitchener 

• Adding new capacity will delay and reduce the·needfor 
conversion of Nanticoke/ Lambton to natural gas. 

• On Conversion of coal to gas : the only firm req~.;~irermemt 
at this time is for Thunder bay to be, converted. ·. · .. ,·.·· · · ·· · 

' 

1.3 ,GNI'ARIO I 
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Current Status of Lennox Contrac·band,­
Neaotiations 
• Directive for OPA to enter into negotiations with OPG was issued on January 

6,2010 

• . CurrentContract 
- OPA essentially converted IESO RMR contract to OPA Contract for Lennox 

- Lennox provides a cost to Ontario electricity customers with a reasonable balancing 
of risk and reward including incentives for optimizing the facility operation 

- Contract was effective on the expiry of the: most recent IESO RMR contract (October 
1, 2009) and expired on December 31, 2010 . · · 

- OPA renewed the contract with minor modifications in January 2011 (effective until 
December 31, 2011) 

• OPG would like a longer term contract (3 to 10 years) with OPA that provides 
for capital projects including a CHP facility 

• Based on the relatively low cost of extremely flexible capacity associated with 
Lennox, the OPA has been working with OPG to re-negotiate a new longer 
term agreement for Lennox and would be willing-to provide compensationfor 
capital projects but is doubtful about the CHP facility 

•. THe re~i1egotialed-contracfrs envisagedtobecomplete by November of 2011 

. - · . ONTARIO' 
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Southwest Greater Toronto Area (SW GTA) Supply 

• Need for generation identified in OPA's proposed. 
Integrated Power System Plan (IPSP) submitted to OEB 
in August 2007 

• GTA has experienced robust growth and generation in 
the area continues to be significantly less than the GTA 
load 

• Has resulted in heavy reliance on the Transmission . 
System and the ability of existing infrastructure to service 
this area 

• Expected to fall short by 2015 or sooner 

16 ONTARIO' 
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Southwest Greater Toronto Area (SW GTAt"s~i·p~ly 

• In addition to aggressive conservation efforts the QPA 
has identified the need for new electricity generation in 
this area 

• New electricity generation will: 
- Support coal-fired generation replacement by 2014 

- Provide system supply adequacy 

- Address reliability issues such as local supply and voltage 
support 

- Defer Transmission needs in the Western GTA ' .-· ~ 

17 
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OPA Procurement Process - Ministry Directive 

• Ministry of Energy issued Directive to OPA in August 
2008 to: 
-- Competitively procure · · · · 

· ·:.... Combined~cycle, 'natural gas-fi'red el(3ctricity generation 
facility 

-· · Rated capacity up to N850 MW · 

- ln,.:;service date not later than December 31, 2013 

-·. Connected to the 230 kV Transmission System corridor 
between the Oakville Transformer Station in Oakville to the 

. Manby Transformer Station in Etobicoke 

- Not to be located at the former Lakeview Generating 
Station site in· Mississauga · 

18 ONTAJRIO I 
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OPA Procurement Process - RFQ & RFP 0
< 

1 .. Request for Qualifications 
- Released October 2008 

-· 9 Qualification Submissions were recc;3ived 

- Short-listof4 Qualified Applicants representing 7 
proposed projects resulted . .. . .. 

2. Request for Proposals 
Released February 2009 

- 4 Proposals from 4 Proponents were received 

-!' •. :-.].:,;:,'· ;e; 

~ 

·, ,• 

· Proposals evaluated on Completeness; Mandatory · ·· ··. 
Requirements; Rated Criteria and Economic Bid 

·· .. - ····Project with lowest Adjusted Evaluated Cost,;seleete(:j,,:·,·;{; 

19 ONT.ARI,O f 
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Procurement Process - Contract 

• SW GTA Contract based on Clean Energy Supply (CES) 
Contract 
- 20 year term 

- Contract-for-Differences based on Deemed Dispatch logic: 
• Generator guaranteed Net Revenue Requirement (NRR) 

• Market Revenues< NRR =Payment from OPA 

• Market Revenues> NRR = Payment from Generator 

• TransCanada Energy Ltd. ("TCE") was the successful 
proponent in the RFP and was awarded SW GTA CES 
Contract on October 2009 

20 ONTARIOt.. 
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Opposition to Gas-Fired Generation 

• Procurement process fraught with local oppos'ition 
. . I . 

• Town of Oakville passed several by-laws: 

,.,_, ,,. 

_- Interim control of power generation facilities on certain lands in 
the Town of Oakville (2009-065) 

- Town of Oakville Official Plan Livable Oakville (2009-112) 

- Health Protection and Air Quality By-law (201 0-035) 

- Amendment to the Official Plan of the Oakville Planning 'Area • 
(Power Generation Facilities) (201 0-151) 

- Amend the Comprehensive Zoning By-law 1984-63 to make 
modifications for power generation facilities (201 0-152) 

- Amend the North Oakville Zoning By-law 2009-189 to make 
modifications for power generation facilities (201 0-153) 

21 ONTARI_ :ot.-· 
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Opposition to Gas-Fired Generation 

• Town of Oakville rejected TCE's: 
- Site plan application 

- Application for minor variances 

• Mississauga Mayor Hazel McCallion publically opposed 
project 

• Liberal MPP Kevin Flynn publically opposed project 

• C4CA (Citizens For Clean Air) is a non~profit Oakville 
organization opposed to locating power plants close to . 
homes and schools. Frank Clegg is the Chairman and 
Director and former President of Microsoft Canada 

22 

Privileged and Confidential - Prepared in Contemplation of Litigation 
ONTAJRIOIJ. 
POWER AUJ:HORITY C! 



,':·. ,_.~ ; •:t 

Government Cancellation 

- . '· 

• October 7, 2010 Energy Minister Brad Duguid, along 
with Oakville Liberal MPP Kevin Flynn, announced the · 
Oakville power plant was not moving forward 

• OPA provided TCE with letter, dated 7 October 201''0, · ··· 
that stated "The OPA will not proceed with the Contract. 
As a result of this, the OPA acknowledges that you are 
entitled to your reasonable damages from the OPA, 
including the anticipated financial value otthe Contract." 

• OPA Contract contains an Exclusion of Consequential::, 
' 

Damages clause (including loss of profits) 

23 ONTARI:O··' 
POWERAU'IHORITY (/1 Privileged and Confidential - Prepared in Contemplation of Litigation 



Termination Negotiations 

• Subsequent to the announcement of the cancellation of 
the Oakville GS project the OPA and TCE entered into 
negotiation to terminate. the contract on mutually 
acceptable terms. 

• These discussions began in October 2010 and continued 
until April201_1. · 

• All these discussions we on a confidential and without 
prejudice basis. 
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TCE Initial Concerns 
, 

• TCE identified 3 immediate concerns: 
1. Securities regulations requires TCE to report a write­

down on the project if out-of-pocket costs not resolved by 
year-end (-$37 MM) ~ . . ... · 

2. Handling of Mitsubishi (MPS Canada, Inc.) gas turbine 
order ($21 0 MM) 

3. Financial value of OGS 

·J ..•. 

25 ONTARI~O~···· 
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Confidentiality.Agreement 

• All OPA and TCE discussions related to the termination 
of the contract have occurred on a "without prejudice" 
basis. 

• Oct. Sth OPA and TCE entered into Confidentiality 
Agreement to ensure certain communications remain 
confidential, without prejudice and subject to settlement 
privilege. 

• This agreement has a term of five years. 

26 ONTARIO' 
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MOU 

• 

0 TeE's Treasury Department needed documentation frorrr 
the OPA stating there was a replacement project to 
which the OGS's out-of-pocket costs could-be applied to 
avoid having to write them off at year-end 

• MOU executed December 21, 2010: 
- Potential Project site identified for Cambridge 

- Potential Project will utilize the gas turbines sourced for 
OGS 

-· OPA & TCE agree to work together in good faith to 
negotiate a Definitive Agreement for the Potential Project 

' 

- Potential Project to be gas-fired peaking genere1tio.n plant · 

- Expired June 30, 2011 
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Replacement Project 

• It was determined that the replacement project ,would be a 
gas-fired peaking generation (i.e. simple cycle) plant with a 
contract capacity of 400 - 450 MW 

• TCE owns a· site in Cambridge (Eagle St.) but close to 
schools and Tesidential areas 

• TCE identified the Boxwood Industrial Park in Cambridge as 
its preferred site 

• TCE has had preliminary discussions with the City of 
Cambridge .and they seem to be a willing host· 

• C4CA has commenced a letter writing campaign against the 
replacement project 

• The2 Mitsubishi M501 GAC gas turbines purchased for .· 
OGS will be repurposed for the replacement pro~c. t ~ 

28 ONTARIO 
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Replacement Project Negotiations 

• Negotiations focused on the following issues: 
-. Capital costs of Replacement Project 

. ~ 
< 

- Financial value of OGS 

- Disposition of Mitsubishi gas turbines 

- Proper allocation of project risk, i.e., who bears the 
approvals andpermitting risk for the Replacement Project. 

/' 

• The negotiations were premised on the financial value of 
OGS being "built" into the return that TCE would get from 
the Replacement Project. ·· · .··: : •· 

~-.~ ·,; 
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OPA Analysis 

• OPA undertook a detailed analysis of the Replacement 
Project. 

• Third party technical and financial consultants were hired 
to support this effort. 

• The OPA believes that TCE's projected capital . 
expenditure for the Replacement Project is far too high. 

• TCE estimated that the CAP EX was on the order of $540 
million. Our estimate is $375 million. 

30 ONTARIO I 
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Fundamental Disagreement - Value of OG'S ' 

' 

• TCE has claimed that the financial value of the C) G.~; ', 
contract is $500 million. 

• TCE presented a project pro forma for the OOG~ bi,q. tnto 
the SWGTA RFP. 

., .. 

• The,,model shows a NPV of after-tax cash flows of $503 
million. 

• It also shows a discount rate of 5.25% for discounting 
the cash flows ...:. TCE's purported unlevered cost of ,: 
equity. 

31 
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Residual Value of the OGS 

• The $503 million NPV is calculated over the thirty year 
life of the project, whereas the contract has a 20-year 
term. 

• Cash flows over the term of the contract amount to $262 
million. Almost half of the claimed value of OGS comes 
from a -very speculative residual value. 

• TCE maintains that the residual value of the OGS after 
the expiry of the term was high because it would get a 
replacement contract. We disagree with this assertion .. 

32 
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· TCE·current Position on OGS Financial Value 

• In February 2011 TCE revised its initial position on the 
residual value of the OGS. 

• It stated that the residual cash flows ought to be 
discounted at 8o/o, which would yield a OGS NPV of 
$385 million and not the earlier claimed $503 million. 

• Our independent expert believed that the NPV of OGS 
could be on the order of $100 million. Given the 
problems in developing OGS the value is likely much 
lower. 

Privileged and Confidential- Prepared in Contemplation of Litigation 
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Context 

Parties: 

TransCanada Energy Ltd. ("TCE"), Province of Ontario (the "Province") and Ontario 
Power Authority ("OP A") 

Terms 

This Summary sets out the terms on which the Parties have agreed to work togetl!er to 
resolve issues arising from the Minister of Energy's announcement that the Oakville 
Generating Station ("OGS") would not proceed and the subsequent negotiations between 
OPA and TCE to reach a mutual agreement on the tennination of the South West GTA, 
Clean Energy Supply Contract ("CBS Contract") for the OGS. 

In consideration for TCE not commencing a legal action against the Province and the 
OPA for their tennination of the CBS Contract and su~ject to execution and delivery of 
the Arbitration Agreement described below, the Parties shall use commercially 
reasonable efforts to enter into the transactions described in the attached Schedule A. 

BindingMOU 

A binding MOU incorporating these terms, to be based on typical agreements for a 
transaction of this nature, to be negotiated in good faith and executed on or before July 
31,2011. 

Arbitration 

In the event that all of the definitive agreements contemplated between Ontario Power 
Generation and TCE in Schedule A are not fully executed and delivered on or before 
September I, 2011, then the amount of damages which TCE is to be awarded as a result 
of the cancellation of the OGS contract shall be detennined by binding arbitration. 
TCE's dari:J.ages shall include the anticipated fmancial v!llue of the CBS Contract and shall 
be determined in the arbitration on the basis that OGS was pennitted, constructed and 
operated , and without giving effect to any limitation or exclusionary clauses in the CBS 
Contract. Settlement of damages awarded may be by way of asset transfer. 

A binding Arbitration Agreement incorporating these terms, tp be based on typicaf 
. agreements for a transaction of this nature, is to be negotiated in good faith and executed 
on or before July 31, 2011. 



Approvals 

Tby}J:ovince, wilt take all actions as rna:Y be requiTed to allow it/and to cause OPA and 
Ontario Power Generation Inc" to imnlement the transactions contemplated bY this 

•• ' '' - _, :'. - '- - < •• ~' •• ' < • • • 

document and attached Schedule. 



Schedule A· 

Summary of Principal Terms for a Partnership Development Agreement 
between TransCanada Energy Ltd. and Ontario Power Generation Inc. 

Objective: 

Development A 

Joint Venture: 

Ownership: 

Term: 

Funding: 

TransCanada Energy Ltd. ("TCE") and Ontario Power 
Generation Inc. ("OPG"). (together, the "Partners") will work 

together e!'<:lusively using best efforts on thermal generation 
developments as further described in this Schedule A. 

The Partners will form a joint venture, partnership or other tax­
favourable structure which will have the exclusive right to 
work together using best efforts on a gas-fired generation 
facility (the "PrQject") at one of OPG's existing thermal sites, 
or other such sites as the Partners agree, secured with a long­
term CBS Contract with the Ontario Power Authority or other 
credit-worthy power purchaser. The Partners will use the 
turbines and ancillary contracts (the "Turbines") already 
acquired for the OGS . 

The Partners will own the PrQject on a 50/50 equity basis. 

The Partnership will have 2 years to identify a mutually 
agreeable project and secure a long-term CBS Contract with 
the OPA or other credit-worthy power purchaser. 

The Project shall be funded as follows: 

TCE will transfer Oakville gas turbines and associated 
contracts to the OPG/TCEjoint venture upon execution of a 
CBS Contract for the Prqject. 

For the first $[ 450] million of Project capital cost (including 
Turbines). TCE shall contribute all funding in the form of the 
Turbines (with a notional value of $[225] million) and up to 

. $[225] million in cash necessary to complete the Project. 

Prqject capital costs over $[ 450] million shall be funded 50/50 
by OPG and TCE. In return for TCE' s commitment to fund the 
Prqiect as set out above. TCE shall acquire all of OPG' s equity 
interest in Portlands Energy Centre Inc. and partnership interest . . 



Closing: 

Tennination: 

·Return: 

Definitive Document: 

Approvals: 

,. 

Development B 

Joint Venture: 

in Portlands Energy Centre LP: TCE shall also pay OPG 
$[100] million- $[50] million on closing and $[50] million on 
first anniversary of closing . 

. r: · ~:·,c._·. ··,;",.~·-::·t,.' __ ,:,'::·· ;:- , .'•, ... :/':·:,,-,- "., .. -,_.c.;•' .. - ;'· 

To occur as soon as allil)ird party ,apd government approvals 
are received. 

In the event that the Partners are unable to develop the Project 
and secure the CES .Contract. using the Turbines by the end of 
the 2 year period or if the Parties obtain a CES Contract but 
are unable to construct the Project, then TCE will transfer its 
interest in the Turbines to OPG for no additional consideration 
and the joint venture shall tenninate. 

The Project will give a return to TCE that is equal to or better 
than returns earned on similar, privately-owned generating 
prqjects. 

Agreement to be based on typical agreements for a transaction 
of this nature and to be negotiated in good faith and executed 
on or before September 1, 2011. 

TCE and OPG to obtain all required internal approvals to enter 
into the definitive agreement and to close the transaction, 
including Board of Directors and, for OPG, any required 
approvals of the Province, on or before September 1, 2011 

The Partners will form a joint venture (or other tax-favourable 
structure) which will have the exclusive right to work together 
using best efforts on gas-fired generation facilities at a · 
combination of the Coal Power Facilities listed below that will 
generate 1,000 MW of power. A prqject developed pursuant 
to the "Development A" section above and located at a Coal 
Power Facility shall not be counted as: a project under this 
section. The Partners will work together on other Coal Power 
Facility power generation initiatives on a non-exclusive, best 
efforts basis. Each project will be secured with a long-term 
CES Contract with the Ontario Power Authority or other 
credit-worthy power purchaser. The Partners will jointly 
assume the preliminary feasibility and design work already 



pexformed on the conversion of the Coal Power Facilities to 
natural gas fuel. 

Coal Power Facilities: The following three coal generation facilities and sites are 
owned by OPG: 

Ownership: 

Term: 

Funding: 

Return: 

ROFR: 

Definitive Document: 

Approvals: 

Lambton (950 MW) 

Nanticoke (4,096 MW) 

Thunder Bay (303 MW) 

50150 

[1 0] years, subject to extension by mutual agreement of the 
Partriers. plus the term of any CBS Contracts (the "Term"). 

The Partners will fund all aspects of the projects in proportion 
to their ownership interest. OPG will contribute site and 
facilities; Partners to agree on valuation and true"up by TCE. 

Each project will give a return to TCE that is equal to or better 
than returns earned on similar, privately-owned generating 
projects. 

In the event that the OPG intends to sell. lease or otherwise 
transfer any direct or indirect interest in any of the Coal Power 
Facilities. it shall grant TCE the right of first refusal on any 
third party offer. 

Agreement incorporating these terms and to be based on 
typical agreements for a transaction of this nature, to be 
negotiated in good faith and executed on or before September 
1, 2011. 

TCE and OPG to obtain all required internal approvals to enter 
into the definitive agreement, including Board of Directors and, 
for OPG, any required approvals of the Province, on or before 
September 1, 2011. 
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Context 

Parties: 

TransCariada Energy Ltd. (''TCE"), Province of Ontario (the "Province") and Ontario 
Power Generation ("OPG") 

Terms 

This Summary sets out the terms on which the Parties have agreed to work together to 
resolve issues arising from the Minister of Energy's announcement that the Oakville 
Generating Station ("OGS") would not proceed and the subsequent negotiations between 
Ontario Power Authority ("OPA ")and TCE to reach a mutual agreement on the 
termination of the South West GTA, Clean Energy Supply Contract ("CES Contract"). 

In consideration for TCE not commencing a legal action against the Province and the 
OPA for their termination of the CES Contract and subject to execution and deliverv of 

' . 
the Arbitration Agreement which will include TCE releasing the Province and the OPA 
from legal action, the Parties shall use commercially reasonable efforts to enter into the 
transactions described in the attached Schedule A. 

Arbitration 

In the event that all of the definitive agreements contemplated between OPG and TCE in 
Schedule A are not fully executed and delivered on or before September 1, 2011, then the 
amount of damages which TCE is to be awarded as a result of the cancellation of the 
OGS contract shall be determined by binding arbitration. TCE's damages shall include 
the anticipated financial value of the CES Contract and shall be determined in the 
arbitration on the basis that OGS was permitted, constructed and operated and without 
giving effect to any limitation or exclusionary clauses in the CES Contract. Settlement of 
damages awarded may be by way of asset transfer. 

A binding Arbitration Agreement incorporating these terms, to be based on typical 
agreements for a transaction of this nature, is to be negotiated in good faith and executed 
on or before July 31, 2011. 

Approvals 

The Province will take all actions as may be required to allow it, and to cause OPG to 
implement the transactions contemplated by this document and attached Schedule. 
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Schedule A 

Summary of Principal Terms for a Partnership Development A.greetii&fit' ·· 
······between TransCanada Energy Ltd. and Ontario Power GeneratioqJ~c .. · 

Develol'Jl1ent ,A 

Joint Venture 

Ownership 

Contributions 

PPA 

Operations 

Distribution Policy 

New Development 

Definitive Documentation 

Using the PEC existing Limited Partnership, TCE . 

and OPG will develop further business 

opportunities relating to 0 PG' s existing Lennox 
plant and Gas Turbines procured by TCE for the 
Oakville project. 

Parties will form a new Limited Partnership 
(Lennox IV) with 100% Class A Limited 
Partnership Units owned by PEC and 100% Class B 
Limited Partnership Units owned by TCE. 

OPG will lease the Lennox facility to the Lennox 

JV for a nominal value. TCE will contribute the gas 
turbines and related contracts to the Lennox JV. 

OEFC will enter into a 20 year PP A with the new 
JV reflecting a full recovery of operating costs plus 
a capacity charge with a lifetime value of $X 
(NTD: to be inserted by 10). 

OPG and the new JV will enter into a new operating 

agreement for operation of the Lennox facility. 

All cash flows relating to the PP A capacity charge 
will flow as a partner distribution to the Class B 

Partnership Unit holders. 

The JV will use commercially reasonable efforts to 

develop and secure a satisfactory PP A to permit the 
construction of a new CCGT on the Lennox site or 

other site as the parties may agree. 

Agreement to be based on typical agreements for a 

transaction of this nature and to be negotiated in 
good faith and executed on or before September 1, 
2011. 



Development B 

Joint Venture: 

Funding: 

Ownership: 

Return: 

Term: 

Definitive Document: 

Approvals: 

The Partners will form a joint venture (or other tax-favourable 
structure) which will have the exclusive right to work together 
using commercially reasonable efforts on the gas-conversion of 
the existing Nanticoke coal fired generating facility 

The Partners will fund all aspects of the projects in proportion 
to their ownership interest. OPG will contribute site and . 
facilities; Partners to agree on valuation and tme-up by TCE. 

50/50 

Project will give a return to the JV that is equal to than returns 
earned on similar, privately-owned generating prqjects. 

Exclusive right expires Dec. 31,2014. 

Agreement incorporating these terms and to be based on 
typical agreements for a transaction of this nature, to be 
negotiated in good faith and executed on or before September 
l, 2011. 

TCE and OPG to obtain all required internal approvals to enter 
into the definitive agreement, including Board of Directors and, 
for OPG, any required approvals of the Province, on or before 
September 1, 2011. 



IN THE MATTER OF AN ARBITRATION 

. BETWEEN: 
(' 

TRANSCANADA ENERGY LTD. 

Claimant 

-and-

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO and the ONTARIO 
POWER AUTHORITY 

Respondents 

ARBITRATION AGREEMENT 

WHEREAS the Ontario Power Authority (the "OPA") and the Claimant 
TransCanada Energy Ltd. ("TCE" or the "Claimant") entered into the Southwest 
GTA Clean Energy Supply Contract dated as of October 9, 2009 (the "CES 
Contract") for the construction of a 900 megawatt gas fired generating station in 
Oakville Ontario (the "OGS"); 

AND WHEREAS by letter dated October 7, 2010 the OP A terminated the 
CES Contract and acknowledged that TCE was entitled to its reasonable damages, 
including the anticipated financial value of the CES Contract; 

AND WHEREAS the Respondents have agreed to pay TCE its reasonable 
damages arising from the termination of the CES Contract, including the anticipated 
financial value of the CES Contract; 

AND WHEREAS the Claimant and the Respondents wish to submit the issue 
of the assessment of the reasonable damages suffered by TCE to arbitration in the 
event they are unable to settle that amount as between themselves; 

AND WHEREAS on April 27, 2011, the Claimant provided written notice to 
Her Majesty the Queen in Right of Ontario (the "Province of Ontario"), under 
section 7 of the Proceedings Agaisnt the Crown Act, R.S.O., 1990, c. P. 27 ("PACA"), of 
its intent to commence an action against the Province of Ontario to recover the 



damages the Claimant suffered because of the termination of the CES Contract (the 
uclaim"); 

AND WHEREAS the Parties have agreed that the Claimant's damages under 
the Claim will not be limited by: (a) any limitation on or reduction of the amount of 
damages which might otherwise be awarded as a result of sections 10.5 or 14.1 of the 
CES Contract; or (b) any limitation on or reduction of the amount of damages which 
might otherwise be awarded as a result of any possibility or probability that TCE 
may have been unable to obtain any or all government or regulatory approvals 
required tci construct and operate its generation facility as contemplated in and in 
accordance with the CES Contract; 

AND WHEREAS the Parties have agreed that the Respondents will not raise 
as a defence the Force Majeure Notices filed by the Claimant with the OP A 
including those issued after the Town of Oakville rejected the Claimant's site plan 
approval for the Oakville Generating Station and subsequently the rejection of its 
application for minor variance by the Committee of Adjustment for the Town of 
Oakville; 

AND WHEREAS the Parties have agreed to resolve the issue of the quantum 
of damages the Claimant is entitled to as a result of the termination of the CES 
Contract by way of binding arbitration in accordance with Tlie Arbitration Act, 1991, 
S.O. 1991, c.17 (the "Act"); 

AND WHEREAS the Parties have agreed that all steps taken pursuant to the 
binding arbitration will be kept confidential and secure and will not form part of the 
public record; 

NOW THEREFORE, in consideration of good and valuable consideration, the 
receipt and sufficiency of which is hereby acknowledged, the Parties agree as 
follows: 

Section 1.1 

ARTICLE1· 
APPLICATION OF THE ACT 

Recitals 

The recitals herein are true and correct. 



,. 

Section 1.2 Act 

. · The provisions of the Ad shall apply tb this Arbitration' Agreemeht except as varied 
or excluded by this Agreement, or other writteri agreemehi:. oflhe Parties, 

ARTICLE2 

Section 2.1 Consideration 

· In consideration of the Parties each agreeing to pursue ·the resolution of this 
matter by way of bindi.Ii.g arbitratioil m accordance with the Act, and on the 
understanding. that the referral to the arbitration and the satisfaction of any Final 
Award (as defined) is a settlement of the Claimant's claim that is the subject matter 
of its April27, 2011 Notice, pursuant to section 22 (c) of the PACA, the Parties agree: 

(a) the Claim against the Province of Ontario and the OPA will not be 
pursued in the Courts; and 

(b) contemporaneous with the satisfaction by the Province of Ontario of 
any Final Award in favour of TCE, TCE will provide a release to the 
OP A and the Province of Ontario in the form of Schedule "B" attached 
hereto. 

ARTICLE3 

ARBITRATOR 

Section 3.1 

The Arbitration shall be conducted in Toronto, Ontario by an arbitrator mutually 
agreed upon by the Parties or chosen by such individual as the Parties may agree 
(the" Arbitrator"). 

Section4.1 

ARTICLE4 
JURISDICTION OF ARBITRATOR 

Final Decision and Award 

The decision and award of the Arbitrator shall be final and binding on the 
Parties, subject to the right to appeal questions of law to the Ontario Superior Court 
of Justice as provided in section 45(2) of the Act. 

Section 4.2 The Disputes 

The Arbitrator shall fully and finally determine the amount of the reasonable 
damages to which the Claimant is entitled as a result of the termination of the CES 
Contract, including the anticipated financial value of the CES Contract. 



Section4.3 Waiver of Defences 

(a) The Respondents agree that they are liable to pay TCE its reasonable 
damages arising from the termination of the CES Contract, including the anticipated 
financial value of the CES Contract. 

(b) The Respondents acknowledge and agree that in the determination of 
the reasonable damages which TCE is to be awarded there shall be no reduction of 
those damages by reason of either: 

(i) limitation on or reduction of the amount of damages which might 
otherwise be awarded as a result of sections 10.5 or 14.1 of the CES 
Contract; or 

(ii) any limitation on or reduction of the amount of damages which 
might otherwise be awarded as a result of any possibility or 
probability that TCE may have been unable to obtain any or all 
government or regulatory approvals required to construct and operate 
its generation facility as contemplated in and in accordance with the 
CES Contract. 

(c) For greater certainty, the amount of the reasonable damages to which 
the Claimant is entitled will be based· upon the following agreed facts: 

(i) that if the CES Contract had not been terminated then TCE would 
have fulfilled the CES Contract and the generation facility which was 
contemplated by it would have been built and would have operated; 
and 

(ii) the reasonable damages including the anticipated financial value of 
the CES Contract is understood to include the following components: 

(a) the net profit to be earned by TCE over the 20 year life of the 
CES Contraet; and 

(b) the costs incurred by TCE in connection with either the 
performance or termination of the CES Contract to the extent 
that these costs have not been recovered in item (a); and 

(c) each Party reserves its· rights to ·argue ·whether the 
Respondents are liable. to compensate the Claimant for the 
terminal value of the OGS, if any, where terminal value is 
understood to mean the economic value of the OGS that may be 
realized by Claimant in the period after the expiration of the 



_,_ 

: twenty year term of the OGS Corttractfor..its remaining,useful 
life. .,,N. ·· ·,·• , .. 
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· S~cpbn 4.4 .·· Ar'Q~fiatod'Liri~dictio!-L 
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Without limiting the jurisdiction of., the Arbitrator. atlaw, the submission to 
arbitration hereunder shall confer on the Arbitrator the jurisdiction to: 

(a) determine· any question as to the Arbitrator's jurisdiction including 
any objections with respect to the existence, scope or validity of this 
Agreement; 

(b) determine all issues in respect of the pr~cedure or evidentiary matters 
governing the Arbitration, in accordance with this Agreement and the 
Act, and make such orders or directions as may be required in respect 
of such issues; 

(c) determine any question of law arising in the Arbitration; 

(d) receive and i:ake into account such written or oral evidence tendered 
by the Parties as the Arbitrator determines is relevant and admissible; 

(e) make one or more i!lterlocutory or interim orders; 

(f) include, as part of any award, the payment of interest 
appropriate date as determined by the Arbitrator; and 

from the 
_) 

(g) proceed in the Arbitration and make any interlocutory or interim 
Award(s), as deemed necessary during the course of the hearing of the 
Arbitration, and the Final Award (defined below) 

Section 4.5 Costs 

The Parties agree that the Arbitrator has the jurisdiction to award costs to any 
of the Parties, and that the Arbitrator will make a determination with respect to any 
Party's entitlement to costs by analogy to the Ontario Rules of Civil Procedure, R.R.O. 
1990, Reg 194 (the "Rules") and.with regard to the relevant case law, after hearing 
submissions from the Parties with respect to costs following the Final Award, or an 
interim or interlocutory order or award in· relation to any interim or interlocutory 
motion. The Arbitrator's accounts shall be borne equally by the Parties, together 
with all other ancillary, administrative and technical expenses that may be incurred 
during the course of the Arbitration, including but not limited to costs for court 
reporter(s), transcripts, facilities and staffing (the "Expenses"), but the Arbitrator's 
accounts and the Expens'es shall be ultimately determined with reference to the 



Rules and the case law, at the same time that other issues with respect to costs are 
determined following the Final Award. 

Section 4.6 Timetable 

Any deadlines contained in this Agreement may be extended by mutual 
agreement of the Parties or order of the Arbitrator, and the Arbitrator shall be 
advised of any changes to any deadlines. · 

ARTICLES 
SUBMISSION OF WRITTEN STATEMENTS 

Section 5.1 Statement of Claim 

The Claimant shall deliver a Statement of Claim on or before October 6, 2012 

Section 5.2 Defence 

The Respondents shall each deliver a Statement of Defence within 30 days 
following the delivery of the Statement of Claim. 

Section5.3 Reply 

The Claimant shall deliver a Reply within 30 days following the delivery of 
the Statements of Defence. 

ARTICLE6 
CONDUCT OF THE A~BITRATION 

Section 6.1 Documentary Discovery 

The Parties will meet and confer with respect to documentary production 
within 30 days following the last date by which a Reply is to be delivered. At the 
meeting with respect to documentary production, counsel for the Parties will discuss 
and attempt to agree on the format of the documents to be delivered. 

The scope of documentary production is to be determined by the Parties 
when they meet and confer. For greater clarity, the scope of documentary 
production is not as broad as that contemplated by the Rules. Rather, the Parties are 
required to disclose tl:te documentation that they intend to or may rely on at the 
arbitration, as well as documents which fall into the categories (relevant to the issues 
in dispute) identified by opposing counsel at the meet and confer meeting or as may 
arise out of the examinations for discovery. 

In preparation of witnesses for discovery and in connection with 
documentary production the Parties will use all relevant powers to ensure that all 
documents in their power, possession or control are produced in the Arbitration. 



, · · · '·. · ·When they meet and confer, the Parti(!8 shalt determine a date by which each 
shall deliver· to the · other; a list· identifying; any· and all records[ and doctiments, 
whether written,· electro:iric or oillerwise, oei'ng produced for the· purpose of· this 
Arbitration; and by which each shalldeliver ille documents. in the format agreed to 
by the Parties .. ln the event' that the Parties can't come to agreement on these dates 

· · they Will refer the decisloh back to the Arbitrator;· 

Section 6.2 Evidence by Witness Affidavits 

On a date to be determined by the Parties when they meet and confer, the 
Parties shall deliver to each other sworn affidavits of each of their witnesses. 

On a date to be determined by the Parties when they meet and confer, the 
Parties shall deliver to each other responding sworn affidavits from their Witnesses. 

Section 6.3 Cross Examinations on Affidavits 

The Parties agree that cross examinations of the affiants will take place on a 
date to be agreed, with each Party limited to one day of cross examination per 
witness, or such other time as may be agreed between the Parties upon review of the 
affidavits or may be ordered by the Arbitrator. 

Within 30 days following cross examinations, the Parties will come to an 
agreement on hearing procedure with respect to calling viva voce evidence, or will 
attend before the Arbitrator to determine such procedure (the "Hearing Procedure"). 

Section6A Expert Reports 

The Parties agree that experts shall meet prior to the preparation of expert 
reports to confer and, if possible, agree and settle the assumptions and facts to be 
used in the expert reports. 

The Parties agree on the following timetable for delivery of expert reports: 

(a) expert reports of each Party shall be delivered within 45 days after 
completion of cross examinations. 

(b) responding (reply) expert reports of each Party shall be exchanged 
within 30 days of the exchange of expert reports, 

(c) all expert reports delivered and filed in the Arbitration shall include 
and attach a copy of the expert's Curriculum Vitae and a declaration of 
independence. 

Section 6.5 Arbitration Hearing 

The Arbitration Hearing shall take place in Toronto on dates to be agreed by 
the Parties. The Arbitration Hearing shall be conducted in an expeditious manner 



and in accordance with the Hearing Procedure. A court reporter will be present at 
each day of the Arbitration Hearing and the court reporter will provide the Parties 
with real-time transcription of the day's evidence, and the court reporter will also 
provide the Parties with copies of daily transcripts of each day's evidence. The costs 
of the court reporter will be divided between the Parties during the course of the 
Arbitration and it will form part of the costs of the Arbitration, which will ultimately 
be decided with reference to Section 4.5 above. 

Section 6.6 Witness Statements 

The Parties will attempt to reach agreement with regard to whether the 
evidence-in-chief of witnesses will be provided by way of Affidavit rather than oral 
testimony. lf the evidence of a witness is to be provided by way of Affidavit, the 
witness will nevertheless, if requested, be available at the hearing for cross­
examination. 

Each witness who gives oral testimony at the Arbitration Hearing will do so 
under oath or affirmation. 

Section 6.7 Examinations and Oral Submissions 

Unless otherwise agreed, each Party may examine-in-chief and re-examine its 
own witnesses and cross-examine the other Party's witnesses at the Arbitration 
Hearing. The Parties shall agree upon, failing which the Arbitrator shall impose, 
time limits upon both examination-in-chief and cross examination of witnesses. 
Each Party shall be entitled to present oral submissions at the Arbitration Hearing. 

Section 6.8 Applicable Law 

The Arbitrator shall apply the substantive law applicable in the Province of 
Ontario. The Arbitrator shall apply the procedural rules set out in this Arbitration 
agreement and the Act and by analogy to the Rules, to the extent that procedures are 
not dealt with in this Arbitration Agreement or in the Act. 

Section 6.9 

Subject to the terms of this Arbitration Agreement, the Arbitrator may 
conduct the Arbitration Hearing in such manner as he/ she considers appropriate, 
provided that the Parties are treated with equality, and that at any stage of the 
proceedings each PartY is given full opportunity to present its case. 

Section 6.10 

Each Party may be represented by legal counsel at any and all meetings or 
hearings in the Arbitration. Each person who attends the Arbitration Heru;ing is 
deemed to have agreed to abide by the provisions of Article 7 of this Arbitration 
Agreement with respect to confidentiality. Any person who attends on any date 



upon which the Arbitration Hearing is conducted shall, prior to attending; execute a 
.c()IJff<i~ntjaljty a,greep1ent irl t]:lefop:n.atta~hed .ttereto <).~ Sch~g:qle': A,.". 

'. 
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secl:ion 7:1 · becisibn(s) Timeiiiie ·· · ·· · · · · · 
Any ir'lterlocutory6~ ~terk'<).watd(s) shall begivenin wtiting atforqnto, 

with reasons arid shall be renderep. within forty five (45) days ()f the ·conch.ision of 
the relevant motion. · · · 

The Arbitrator shall provide the Parties with his/her decision in writing at 
·· Toronto, with reasons, within six (6) months from the delivery of the communication 
· of the final submissions ftoin the parties (the "Final Award"). The Arbitrator shall 
sign and date the Final Award.· 

Within fifteen (15) days after receipt .of the Final Award, any Party, with 
notice to the other Parties, may request the Arbitrator to interpret the Final Award; 
correct any clerical, typographical or computation errors, or any errors of a similar 
nature in the Final Award; or clarify or supplement the Final Award with respect to 
claims which were presented in the Arbitration but which were not determined in 
the Final A ward. . The Arbitrator shall make any interpretation, correction or 
supplementary award requested by either Party that he/ she deems justified within 
fifteen (15) days after receipt of such request. All interpretations, corrections, and 
supplementary awards shall be in writing, and the provisions of this Article shall 
apply to them. 

Section 7.2 

Subject to the right of appeal in Section 4.1 above, the Final Award shall be 
final artd binding on the Parties, and the Parties undertake to carry out the Final 
Award without delay. If an interpretation, correction or additional award is 
requested by a Party, or a correction or additional award is made by the Arbitrator 
on his/h~r own initiative as provided under this Article, the Award shall be final 
and binding on the Parties when such interpretation, correction or additional award 
is made by the Arbitrator or upon the expiration of the time periods provided under 
this Article for such interpretation, correction or additional award to be made, 
whichever is earlier. The Final Award shall be enforceable in accordance with its 
terms, and judgment upon the Final Award entered by any court of competent 
jurisdiction that possesses jurisdiction over the Party against whom the Final Award 
is being enforced. · 



Section 7.3 

The Parties agree that it is in their mutual interests that a Final Award [or an 
interim final award] in favour of the Claimant be satisfied in a manner that furthers 
both the energy interests of the Province of Ontario and the interests of TCE . 
Therefore, subject to the foregoing and the following terms and conditions, a Final 
Award [or an interim final award} in favour of the Claimant may be satisfied by way 
of the transfer to the Claimant of an asset that has an equivalent value to TCE, after 
due consideration for the tax implications of the transaction, equal to the Final 
Award [or interim final award} (the "Equivalent Value"). 

(a) Upon the request of the Respondent Her Majesty the Queen in Right of 
Ontario to satisfy the Final Award or interim final award against either 
of the Responden~ by the transfer of an asset of Equivalent Value, TCE 
shall within ten (10) business days submit a list of assets of interest (the 
"Assets of Interest") to the Respondent for consideration. Such list to 
consist of assets owned by the Province of Ontario, the OP A or an 
agency of the Province of Ontario and at a minimum to include assets 
in which TCE has an equity interest or that has been subject to prior 
discussion amoungst the Parties. Assets which will provide partial 
Equivalent Value may be considered. The Assets of Interest shall be 
assets owned by the Respondent or by entities under the direction or 
control of the Respondent. 

(b) If an asset of interest is mutually agreed as being a suitable asset for 
transfer to TCE, and the asset is not one in which TCE (or a wholly . 
owned affiliate) owns an equity interest in at that time, then TCE shall 
be permitted a reasonable and customary period of time for an asset 
purchase transaction of this type in order to conduct due diligence and 
to confirm its continued interest in the asset transfer. If TCE remains 
interested in acquiring the asset after having completed its due 
diligence then the Parties shall use commercially reasonable efforts to 
attempt to agree on the value of the asset to TCE. 

(c) If an asset of interest is mutually agreed as being a suitable asset for an 
equivalent exchange and is an asset in which TCE (or a wholly owned 
affiliate) owns an equity interest at that time, th~n the Parties shall use 
commercially reasonable efforts to attempt to agree on the value of the 
asset to TCE. 

(d) In respect of any proposed asset transfer under subsection (b) or (c) 
above TCE acting reasonably must be satisfied that: 

(i) the transfer will be in compliance with all relevant covenants 
relating to the asset and in compliance with all applicable laws; 



(e) 

(h) 

Section 7.4 

·(ii).· all necessary consents; permits and authorizations are ·available 
·· .. to transfer the assettp TCE and for. TCE to own and operate the 

,' asset; ,, . <, ',, ' ....... , •·' .···' '· 
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·, {iv) T(:E . does npt beco~e, . liable fcir .. any 
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pre-c1osing iiabllities 
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If the Parties have agreed to' the transfer and if the vaiue· of the asset to 
TCE is agreed, then the . Parties will . use commercially reciS()tlable 
efforts to negotiate and settle the form of such definitive documents as 
may be required to give full effect to such asset transfer.· Such 
documents are to be in conventional form for the type of asset to be 
transferred and will contair).. conventional representations, warranties, 
covenants, conditions, ~d inderlliuties for an asset transfer between 
arm's length commercial parties. 

If more than nin~ty (90) days have elapsed after the Final A ward [or an 
interim final award] of the Arbitrator, and'the Parties have not agreed 
on the terms of the asset transfer or settled the form of the definitive 
documents .for transfer, then TCE. shall be permitted to issue a demand 
letter to the Respondents demanding immediate payment of the Final 
Award [or interim final award] in cash and such payment shall be 
made within three (3) days of receipt of such demand letter. 

Release 

Contemporaneous with compliance by the Respondents with the terms of the 
Final Award and in consideration therefore, TCE shall deliver a Release in favour of 
each of the Respondents in the form attached hereto as Schedule "B". 

SectionS.! 

ARTICLES 
CONFIDENTIALITY 

Except as may be otherwise required by law, all information disclosed in the 
Arbitration shall be treated by all Parties, including their respective officers and 
directors, and by the Arbitrator, as confidential and shall be used solely for the 
purposes of the Arbitration and not for ariy other or improper purpose. The Parties 
agree further that for the purposes of this Arbitration, th,ey shall abide by and be 
bound by the "deemed,undertaking" rule as stipulated in Rule 30.1 of the Rules. 



For greater certainty, the Arbitrator and the Parties, including their respective 
officers and directors, employees, agents, servants, administrators, successors, 
shareholders, members, subsidiaries, affiliates, insurers, assigns and related parties 
from time t6 time agree that they shall not disclose or reveal any information. 
disclosed in the Arbitration to any other person, except legal, or financial advisors, 
or experts or consultants retained by a party for the purpose of this arbitration, or as 
required by law including, for example, the Oaimant' s obligation to make 
disclosures under applicable securities law. The Parties also agree that they will use 
best efforts to ensure that they have effective procedures in place to ensure that 
information disclosed in the Arbitration is not disclosed or revealed contrary to the 
provisions of this Article. Each Party agrees to be responsible for any breach by its 
officers, directors, professional advisors, experts or consultants of the terms and 
conditions of this Article. 

Section 9.1 

ARTICLE9 
MISCELLANEOUS 

Amendment 

This Arbitration Agreement may be amended, modified or supplemented 
only by a written agreement signed by the Parties. 

Section 9.2 Governing Law 

This Arbitration Agreement shall be governed by, interpreted and enforced in 
accordance with the laws of the Province of Ont<J.rio. 

Section 9.3 Binding the Crown 

The Respondent Her Majesty the Queen in Right of Ontario, shall be bound 
by this agreement. 

Section 9.4 Extended Meanings 

In this Agreement words importing the singular number include the plural 
and vice versa, words importing any gender include all genders and words 
importing persons include individuals, corporations, lin;tited and unlimited liability 
companies, general and limited partnerships, associations, trusts, unincorporated 
organizations, joint ventures and governmental authorities. The terms "include", 
"includes" and "including" are not limiting and shall be deemed to be followed by 
the phrase "without limitation". 

Section 9.5 Statutory References 

In this Agreement, unless something in the subject matter or context is 
inconsistent therewith or unless otherwise herein provided, a reference to any 
statute is to that statute as now enacted or as the same may from time to time be 
amended, re-enacted or replaced and includes any regulation made thereunder. 



Section 9.6 Counterparts 

This Agreement may be executed in any number of coiinterp·arts, each of 
which will be ·deemed to be an original and all of which taken together will be 
deemed to constitute one and the same instrument. 

Section 9.7 Electronic Execution 

Delivery of an executed signature page to this Agreement by any party by 
electronic transmission will be as effective as delivery of a manually executed copy 
of the Agreement by such party. 

Section 9.8 Counsel 

The Parties acknowledge and agree that the following shall be the counsel of 
record for this Arbitration. 

Counsel for the Claimant, 
TransCanada Energy Ltd. 

Thornton Grout Finnigan LLP 
3200- 100 Wellington Street West 
CP Tower, TD Centre . 
Toronto, ON MSK 1K7 

Michael E. Barrack 
Tel: (416) 304-1616 
Email: mbarrack@tgf:ca 

John L. Finnigan 
Tel: (416) 304-1616 
Fax: (416) 304-1313 
Email: jfinnigan@tg-f.ca 

Counsel for the Respondent, 
The Ontario Power Authority 

Osiers, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, ON MSX 1B8 

Paul A. Ivanoff 
Tel: (416) 862-4223 

Counsel for the Respondent, 
Her Majesty The' Queen in Right of 
Ontario 

Ministry of the Attorney General 
Crown Law Office -Civil 
McMurtry - Scott Building 
720 Bay Street, 11th 
Toronto, ON 
M7A2S9 

John Kelly 
Tel: (416) 601-7887 
Email: john.kelly@ontario.ca 

Eunice Machado 
Tel: (416)601-7562 
Fax: (416) 868-0673 
Email: eunice.machado@ontario.ca 



Fax: (416) 862-6666 
Email: pivanoff@osler.com 

Section 9.9 Notices 

All documents, records, notices and communications relating to the 
Arbitration shall be served on the Parties' counsel of record. 

DATED this day o£ _____ ~2011. 

TRANSCANADA ENERGY LTD. 

By: 

Title 

TRANSCANADA ENERGY LTD. 

By 

Title 

HER MAJESTY THE QUEEN IN RIGHT OF 
ONTARIO 

Title 

ONTARIO POWER AUTHORITY 

By: 

Title 





BETWEEN: 

SCHEDULE II A" 

CONFIDENTIALITY AGREEMENT 

IN THE MATTER OF the Arbitration Act, 1991, S.O. 1991, c.17; 

AND IN THE MATTER OF an arbitration between 
TRANSCANADA ENERGY LTD. and HER MAJESTY THE QUEEN 
IN RIGHT OF ONTARIO and the ONTARIO POWER AUTHORITY 

TRANSCANADA ENERGY LTD. 

Claimant 

-and-

HER MAJESTY THE QUEEN IN 

RIGHT OF ONTARIO and the ONTARIO POWER AUTHORITY 

Respondents 

-and-

• 

(" •") 

CONFIDENTIALITY AGREEMENT 

WHEREAS, in connection with this Arbitration between 
TRANSCANADA ENERGY LTD. ("TCE") and the RESPONDENTS concerning the 
Southwest GTA Clean Energy Supply Contract between the Ontario Power 



· Authority ahd TCE -dated October 9;- 2009 (the ;: CES Contract'!); TGE and the 
Respondents have entered into an Arbitration agreement dated l;f{J;fy,£~~if{Q1m!i (the 
"Arbitration Agreement"); 
.. :; ,·-,. 

.-;, _, . - • :- !. : . " 

AND WHEREAS; pursuant to the Arbit:J:ation Agreem~nt, • has 
produced certain information and documents relating to the iss~es in this 
Arbitration and the CES Contract (the"• Information"); 

AND WHEREAS, pursuant to the Arbitration Agreement, the 
Respondents have produced certain information and documents relating to the 
issues in this Arbitration and the CES Contract (the " Respondents Information"); 

AND WHEREAS during the course of this Arbitration, the parties 
may produce additional information and documents relating to the • Information, 
the Respondents Information or the issues in this Arbitration (collectively referred 
to with the • Information and the Respondents Information as the "Confidential 
Information"); _ 

AND WHEREAS the Confidential Information is either not available 
to the general public and/ or is confidential in nature and, on the basis thereof, the 
parties have agreed to enter into a confidentiality agreement respecting the 
Confidential Information; 

NOW THEREFORE THIS AGREEMENT WITNESSES THAT, in 
consideration of the production of such information and documents and for other 
good and valuable consideration, the receipt and adequacy of which is hereby 
acknowledged, the undersigned parties hereby agree as follows: 

1. Th~ undersigned acknowledge and agree that the statements in the Recitals of 
this Agreement are true and correct. 

2. Each of the undersigned hereby agree on behalf of itself and its directors, 
officers, employees, agents, partners, associates and advisors (including, 
without limitation, legal advisors) (collectively, "Representatives"), to receive 
and treat any of the Confidential Information produced by or on behalf of the 
other party or its Representatives, or which is made available for review by 



the other party or its Representatives now or in the future, as strictly 
confidential and proprietary information. 

3. For clarity,'informationwill not be deemed Confidential Information that (i) 
becomes available in the public domain other than as a result of disclosure by 
the undersigned, or (ii) is not acquired from one of the undersigned or 
persons known by the recipient of tJ:ie information to be in breach of an 
obligation of confidentiality and secrecy to one of the undersigned in respect 
of that information. 

4. The undersigned hereby covenant arid agree that: 

(a) the Confidential Information will not be used by the undersigned or its 
Representatives, directly or indirectly, for any purpose except in connection 
with the matters atissue in this Arbitration; 

(b) the Confidential Information will be kept confidential and will not be 
disclosed in any manner whatsoever, in whole or in part, to any person or 
entity except those directly involved in this Arbitration and, in such event, 
only to the extent required in connection with the Arbitration and on 
condition that the persons to whom such Confidential Information is 
disclosed agree to keep such Confidential Information confidential and who 
are provided with a copy of this Agreement and agree to be bound by the 
terms hereof to the same extent as if they were parties hereto; 

(c) all reasonable, necessary and appropriate efforts will be made to safeguard 
the Confidential Information from disclosure to any person or entity other 
than as permitted hereby; and 

(d) the undersigned shall be responsible for any breach of this Agreement by any 
of its Representatives and shall, at its sole cost and expense, take all 
reasonable measures {including but not limited to court proceedings) to 
restrain its Representatives from and prohibited or unauthorized disclosure 
or use of the Confidential Information. 

5. The undersigned agree that the provisions of this Agreement will apply 
retroactively to any disclosure of Confidential Information that has been 
made to any person or entity as at the time of signing of this Agreement, and 
that such persons or entities will be provided with a copy of this Agreement 
and will be required to agree to be bound by the terms hereof to the same 
extent as if they were parties hereto. If such person or entity to which 
disclosure has been made does not agree to be bound by the terms of this 
Agreement, the undersigned agree to take all reasonable, necessary and 



. "'"· 

: appfopriafe ~efforts · to'::te~acquire- all Confidential' Information that was 
previously disclosed to that person ·or entity, as well as any .copies thereof or 
materials' created in connection with the Confidential Information . 

.. - .. ; ~ ·. ·-- .. 

6: • · · In the event· that either of the undersigned is. requested or requil;"ed (by oral 
questions;: interrogatories;' requests' for- information or docUIIJ.ents in legal 
proceedings, subpoena, civil investigative demand or other similar process) 
to disclose a'ny of the' Confidential lnfori:na:tioh, the undersigned agrees to 
provide the other party with prompt written notice of any such request or 
requirement in order to permit sufficient time for an application to Court for 
a protective ord~r or other appropriate remedy. 

7. Each ofthe undersigned agrees that the other party does not and shall not 
. have an adequate remedy at law in the event of a breach of this Agreement 
and that it will suffer irreparable damage and injury which shall entitle the 
other party to an injunction issued by a Court of co~petent jurisdiction 
restraining the disclosure of the Confidential Information or any part or parts 
thereof. For greater clarity, nothing in this Agreement shall be construed as 
prohibiting either of the undersigned from pursuing any other legal or 
equitable remedies available to it, including the recovery of damages. 

8. Each of the undersigned agrees to return all Confidential Information which 
is provided to it by the other party, its Representatives and its witnesses 
when this Arbitration has been completed, without retaining any copies 
thereof. Each of the undersigned further agrees to arrange for all of its 
Representatives and witnesses to return all Confidential Information in the 
possession of or under the control of any of the Representatives or witnesses 
to the other party when this Arbitration has been completed, without 
retaining any copies thereof. 

9. · The undersigned acknowledge and agree that this Agreement shall be 
governed by and construed in accordance with the laws of the Province of 
Ontario. If any- provision of this Agreement is determined to be illegal, 
invalid or unenforceable by a court of competent jurisdiction, that provision 
will be severed and the ·remaining provisions will remain in full force and 
effect. 

10. Notwithstanding anything to the contrary in this Agreement, the 
undersigned each acknowledges that this Agreement, the Confidential 
Information, and any other document or agreement provided or entered into 
in connection with this Arbitration, or any part thereof or any information 
therein, may be required to be released pursuant to the provisions of the 



Freedom of Information and Protection of Privacy Act, R.S.O. 1990, c. F.31, as 
amended. 

11. The obligations of the undersigned under this Agreement shall be binding 
upon the undersigned, its successors and assigns and all of its 
Representatives, including without limitation, its legal advisors. 

, this 

In witness whereof, the undersigned have executed this Agreement at 

day of '2011. 

HER MAJESTY THE QUEEN IN RIGHT 
OF ONTARIO 

Per: -----------------------­
Name: 
Title: 

ONTARIO POWER AUTHORITY 

Per: ______________________ _ 

Name: 
Title: 

TRANSCANADA ENERGY LTD. 

Per: _____________________ _ 

Name: 

Title: 

• 
Per: -------------
Name: 
Title: 



· , · 'SCHEDULE!'B" 

;•·.' 

·_ -;:···· ·.FULL AND FINAL RELEASE 

... -.. :_. 

WHEREAS TRANSCANADA ENERGY LTD. ("TCE") and HER 

MAJESTY THE QUEEN IN RIGHT OF ONTARIO AND THE ONTARIO POWER 
. . . . -

AUTii:ORTIY (the "Respondents") have agreed to settle all matters outstanding between 

them in respect of and adsing from the Southwest GT A Clean Energy Supply Contract 

dated as of October 9, 2009 ("CES Contract") the letter dated October 7, 2010 by which the 

Ontario Power Authority (the "OPA") terminated the CES Contract and acknowledged 

that TCE was entitled to its reasonable damages (the "October 7 Letter") and TCE's claim 

that is the subject of a Notice given by it dated April27, 2011 pursuant to section 22 (c) of 

the Proceedings Against the Crown Act (the "Claim"); 

IN CONSIDERATION of the payment of the settlement amount agreed by 

the parties for all claims arising from the CES Contract, the October 7 Letter and the Claim 

.[as set out in the [{fi§;mtit:Ie. 9!1:~~~~~t!!~~~g;'t;~tJ~~t~~:l}:tr1~1!h~Zi!i!t~<fl;1~4[ 
] (the "Arbitration") and/ or in consideration of the payment of the Final Award made in 

the arbitration proceedings between TCE and the Respondents pursuant to an Arbitration 

Agreement dated ~,and the payment by the Respondents to TCE of the sum of $5.00 (five 

dollars) and for other good and valuable consideration, the receipt and sufficiency of which 

is hereby acknowledged, by the undersigned, TCE, its directors, officers, employees, 

agents, servants, adrninish·ators, successors, shareholders, members, subsidiaries, affiliates, 

insurers, assigns and reiated·parties from time to time (collectively, the "Releasor"); 

THE RELEASOR HEREBY RELEASES, ACQUITS, AND FOREVER 

DISCHARGES WITHOUJ' _QUALIFICATION the Respondents and their respective 

directors, officers, employees, agents, successors, subsidiaries, affiliates, insurers and 

assigns (the "Releasees") from all manner of actions, causes of action, suits, proceedings, 

debts, dues, accounts, obligations, bonds, covenants, duties, contracts, complaints, claims 



and demands for damages, monies, losses, indemnities, costs, interests in loss, or injuries 

howsoever arising which hereto may have been or may hereafter be sustained by the 

Releasor arising out of, in relation to or in connection with the CES Contract, the October 7 

Letter, the Claim or the Arbitration and from any and all actions, causes of action, claims or 

demands of whatsoever nature, whether in contract or in tort <ir arising as a fiduciary duty 

or by virtue of any statute or otherwise or by reason of any damage, loss or injury arising 

out of the matters set forth above and, without limiting the generality of the foregoing, 

from any and all matters that were raised or could have been raised in respect to or arising 

out of the CES Contract, the October 7 Letter or the Claim. Notwithstandnig the foregoing, 

nothing in this Release will limit, restrict or alter the obligations of the Respondents to 

comply with the terms of any settlement agreement with the Releasor or to comply with 

any Final Award made in favour of the Releasor. 

IT IS UNDERSTOOD AND AGREED that this Full and Final Release is 

intended to cover, and does cover: (a) not only all known injuries, losses and damages, in 

respect of and arising from the CES Contract, the October 7 Letter and the Claim, but also 

injuries, losses and damages not now known or anticipated but which inay later develop or 

be discovered, including all the effects and consequences thereof, and (b) any and all of the 

claims or causes of action that could have been made at the Arbitration by the Releasor 

against the Releasees, in respect of and arising from the CES Contract, the October 7 Letter 

or the Claim, and that this Full and Final Release is to be construed liberally as against the 

Releasor to fulfill the said intention. 

AND FOR THE SAID CONSIDERATION it is agreed and understood 

that, the Releasor will not make any claim in respect of and ru:ising from the CES Contract, 

the October 7 Letter or the Claim or take any proceedings, or continue any proceedings 

against any other person or corporation who might claim, in any manner or forum, 

contribution or indemnity in common law or in equity, or under the provisions of any 

statute or regulation, from any other party discharged by this Full and Final Release. 



IT IS UNDERSTOOD ANDAGREED.thatthis Full. and' Final Release shall 

operate conclusively as an estoppio+ in the event of any claimJ actionJ complaint, or 

proceeding which might be brought in the future by the Releasor _with respect to the 

matters covered by this Full and Final Release and arising from the CES Contract, the 
,: -. . - - -. . ... ,.• - . 

October 7 Letter or the Claim and th~ Arbitrati~n. This :F11ll ancl Final Release may be 

pleaded in the event any such clairrl, action, complaint or proceeding is brought, ~s a 

complete defence and reply, and may be relied upon in any proceeding to dismiss the 

claim, action, complaint or proceeding on a summary basis and no objection will be raised 

by any party in any subsequent action that the other parties in the subsequent action were 

not privy to the formation of this Full and Final· Release. 

AND FOR THE SAID CONSIDERATION the Releasor represents and 

warrants that it has not assigned to any person, firm, or corporation any of the actions, 

causes of action, claims, debts, suits or demands of any nature or kind arising from the CES 

Contract, the October 7 Letter or the Claim which it has released by this Full and Final 

Release. 

IT IS FURTHER UNDERSTOOD AND AGREED that neither the Releasor 
: . .c. .. • 

nor the Releasees admits liability or obligation of any kind whatsoever in respect of the 

CES Contract, the October 7 Letter or the Claim. 

IT IS FURTHER UNDERSTOOD AND AGREED that the facts and terms 

of this Full and Final Release and the settlement underlying it will be held in confidence 

and will receive no publication either oral or in writing, directly or indirectly, unless 

deemed essential on auditor's or accountants' written advice for financial statements or 

income tax purposes, or for-the purpose of any judicial proceeding, in which event the fact 

the settlement is made without admission of liability will receive the same publication 

simultaneously or as may be required by law, including without limitation, the disclosure 

requirements of applicable securities law. 



IT IS FURTHER UNDERSTOOD AND AGREED that this Full and Final 

Release shall be binding upon and enure to the benefit of the successors or assigns as the 

case may be, of all the parties to this Full and Final Release. 

IT IS FURTHER UNDERSTOOD AND AGREED that this Full and Final 

Release shall be governed by the laws of the Province of Ontario and the laws of Canada . 

applicable therein.' TCE attorns to the non-exclusive jurisdiction of the courts of the 

Province of Ontario in respect of any dispute arising from or in connection with or in 

consequence of this Full and Final Release. 

TCE ACKNOWLEDGES AND AGREES that it fully understands the 

terms of this Full and Final Release and has delivered same voluntarily, after receiving 

independent legal advice, for the purpose of making full and final compromise and 

settlement of the claims and demands which are the subject of this Full and Final Release. 

DATED this ____ day of------~ 2011. 

TRANSCANADA ENERGY LTD. 

By: 

Title 
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Crystal Pritchard 

From: 
Sent: 
To: 
Cc: 
Subject: 

Dermot Muir [Dermot.Muir@irifrasiruct'ureon!ari<{caf · 
Tuesday, August 02, 2011 4:30 PM 
'Broer, Kate'; McCutcheon, David 
Michael Lyle · · · · 
RE: Arbitration Agreement 

·'··· ,·.· 

I'm happy to go back to MikeB about this but I'm wondering if the first point is one that the Crown would 
support if they could also _be r~quiredto prodllce more. I'm trying to get in touch with J olrn ar!d can ask him if 
you think that it is worth holding things up over. The second point seems straightforw;trd. . · 

Dermot 

.. ···--------- ···-· -- .. ·---------- --······-··----------
From: Broer, Kate [mailto:Kate.Broer@fmc-law.com] 
Sent: Tuesday, August 02, 2011 2:37PM 
To: Dermot Muir; McCutcheon, David · 
Cc: 'Michaei.Lyle@pciwerauthority.on.ca' 
Subject: Re: Arbitration Agreement 

Dermot-

Dave, Mike and I have spoken. There are two points out ofthe discussion. 

First, Mike is concerned about the doc discovery process in section 6.1 and, in particular, that TCE may not be as 
forthcoming as it should be. He is worried that they may attempt to avoid production on the basis that the province has 
not been sufficiently specific in making requests for information beyond that upon which TCE intends to rely. We 
discussed an approach more like the one found in the Rules which creates a broader obligation to produce all 
documents of relevance. We also discussed that this type of change could also mean broader production obligations for 
the province and could take more time to complete. He asked that we raise the issue with you for your further thoughts 
and consideration. It is our feeling that if the province wants to go back to TCE with a broader requirement, that Barrack 
would likely be open to a change. 

The second point relates to the time limit on cross-examinations of one day in section 6.3. Mike suggested that this 
could be tight and we agreed it would be appropriate to change the time limit from one day to two days. 

I am available on my cell416-895-4574, if you want to discuss further. 

Kate 

Kate Broer 
Fraser Milner Casgrain LLP 
77 King Street West 
Toronto, ON MSK OAl 
Direct Line: 416-863-457 4 
Fax: 4i6-863-4592 
Kate.Broer@fmc-law.com 

THIS MESSAGE IS INTENDED ONLY FOR THE ADDRESSEE, IT MAY CONTAIN PRIVILEGED OR CONFIDENTIAL 
INFORMATION. ANY UNAUTHORIZED DISCLOSURE IS STRICTLY PROHIBITED. IF YOU HAVE RECEIVED THIS MESSAGE IN 
ERROR, PLEASE NOTIFY US IMMEDIATELY SO THAT WE MAY CORRECT OUR INTERNAL RECORDS. PLEASE THEN DELETE 
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THE ORIGINAL MESSAGE. THANK YOU 

---------·----·-···-----
From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.ca] 
Sent: Monday, August 01, 2011 11:05 AM 
To: McCutcheon, David 
Cc: Broer, Kate; 'Michaei.Lyle@powerauthority.on.ca' <Michaei.Lyle@powerauthority.on.ca> 
Subject: Arbitration Agreement 

David: 

Would you be available for a short tele-con tomorrow to talk to my colleague Michael Lyle (GC at the OPA) about the 
arbitral process that is being proposed? 

Thanks a lot. 

Dermot 

Dermot P. Muir 
General Counsel and Corporate Secretary. 
Infrastructure Ontario 
777 Bay Street, 9th Floor 
Toronto, Ontario 
MSG2C8 
416-325-2316 
416-204-6130 (fax) 
DermotMuir@infrastructureontario.ca 

SOLICITOR/CLIENT PRIVILEGE 

This e-mail is intended only for the personal and confidential use of the recipient(s) named above. If the reader o£ this e-mail is not 
an intended recipient, you·have received this e-mail in error and any review, dissemination, distribution or copying is strictly 
prohibited. If you have received thi~ e~mail in error. please notify the sender immediately by return e-maiJ and permanently delete 
the copy you received. 
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Crystal Pritchard 

From: 
Sent: 
To: 
Subject: 

Sure 

Michael Lyle 
Tuesday, August 02,2011 6:09PM 
'Dermot.Muir@infrastructureontario.ca' 
Re: Arbitration Agreement 

. ' ' ;-;-l:.- . -,.: ' 

From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.ca] 
Sent: Tuesday, August 02, 2011 06:08 PM 
To: Mlchael Lyle 
Subject: RE: Arbitration Agreement 

Michael: 

I'm just on the road at the moment. Why don't I call you? Would 6:40 be ok? 

Denno! 

------·-----···---··---" ----·-----------
From: Michael Lyle [mailto:Michaei,Lyle@powerauthority.on.ca] 
Sent: Tuesday, August 02, 2011 6:07 PM 
To: Derinot Muir · 
Subject: RE: Arbitration Agreement 

Got your message. Can you take a call at 6:30? What number should I call you on? 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: niichael.lyle@powerauthoritv.on.ca 

";( ' 

--·-----------

This e-mail message and any, files transmitted with it are intended only for the. named.recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under appljcable law. If you are not the intended recipient(s), any dissemination, distribution orcopying of this e--mail message or 
any files transmitted with it is strictly prohibited. If you_have received this message in error, or are not the named recipient(s}, please notify the sender immediately 
and delete this e-mail mesSage -

This e-mail me'ssage and any flies transmitted with it are intended only for the named recipient(s) above and may contain information that is 
privileged, confidential and/or exempt from disclosure under applicable Jaw. If you are not the intended recipient(s), any di~semination, 
distribution or copying of .this .e-mail message or any files transmitted with it is strictly prohibited. If you have received this ·m·essage in error, 
or are not the named·recipient(S), please notify the sender immediately and delete this e-mail message .. 
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-----·--·---
From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.ca] 
Sent: August 2, 2011 4:30PM 
To: 'Broer, Kate'; McCutcheon, David 
Cc: Michael Lyle · 
Subject: RE: Arbitration Agreement 

I'm happy to go back to MikeB about this but I'm wondering if the first point is one that the Crown would 

support if they could also be required to produce more. I'm trying to get in touch with John and can ask him if 
you think that it is worth holding things up over. . The second point seems straightforward. 

Dermot 

From: Broer, Kate [mailto:Kate.Broer@fmc-law.com] 
Sent: Tuesdayr August 02, 2011 2:37 PM 
To: Dermot Muir; McCutcheon, David 
Cc: 'Michaei.Lyle@powerauthority.on.ca' 
Subject: Re: Arbitration Agreement 

Dermot-

Dave, Mike and I have spoken. There are two points out of the discussion. 

.. ·-····-··-····-···--·----~ 

First, Mik~ is concerned about the doc discover\- process.in s.ection 6.1 and, in particular, that TCE may not be as 
forthcoming as it should be. He is worried that they may attempt to avoid production on the basis that the province has 
not been sufficiently specific in making requests for information beyond that upon which TCE intends to rely. We 
discussed an approach more like the one found in the Rules which creates a broader obligation to produce all 
documents of relevance. We also discussed that this type of change could also mean broader production obligations for 
the province and could take more time to complete. He asked that we raise the issue with you for your further thoughts 
and consideration. It is our feeling that if the province wants to go ba'ck to TCE with a broader requirement, that Barrack 
would likely be open to a change. 

The second point relates to the time limit on cross-examinations of one day in section 6.3. Mike suggested that this 
could be tight and we agreed it would be appropriate to change the time limit from one day to two days. 

I am available on my cell416-895-4574, if you want to discuss further. 

Kate 

Kate Broer 
Fraser Milner Casgrain LLP 
77 King Street West 
Toronto, ON M5K OA1 
Direct Line: 416-863-4574 
Fax: 416-863-4592 
Kate.Broer@fmc-law.com 

THIS MESSAGE IS INTENDED ONLY FOR THE ADDRESSEE, IT MAY CONTAIN PRIVILEGED OR CONFIDENTIAL 
INFORMATION. ANY UNAUTHORIZED DISCLOSURE IS.STRICTLY PROHIBITED. IF YOU HAVE RECEIVED THISMESSAGE IN 
ERROR, PLEASE NOTIFY US IMMEDIATELY SO THAT WE MAY CORRECT OUR INTERNAL RECORDS. PLEASE THEN DELETE 
THE ORIGINAL MESSAGE. THANK YOU 
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------~----··-~--~--~-···········---·--·------- ·····-· --~----···----~----

From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.ca] 
Sent: Monday, August 01, 2011 11:05 AM 
To: fvlcCutcheon, David 
Cc: Broer, Kate; 'Michaei.Lyle@powerauthority.on.ca' <Michaei.Lyle@powerauthority.on.ca> 
Subject: Arbitration Agreement · 

David: 

Would you be available for a short tele-con tomorrow to talk to my colleague Michael Lyle (GC at the OPA) about the 
arbitral process that is being proposed? 

Thanks a lot. 

Dermot 

Dermot P. Muir 
. General Counsel and Corporate Secretary 
Infrastructu:J:e Ontario 
777 Bay Street, 9th Floor 
Toronto, Ontario 
M5G2C8 
416-325-2316 
416-204-6130 (fax) 
Dermot.Muir@infrastructureontario.ca 

SOLICITOR/CLIENT PRIV !LEGE 

This e-mail is intended only for the person.ll and confidential use of the recipient(s) named above. lf the reader of this e-mail is not 
an intended redpie.~tr you have received this e-mail in error and any review, disseminationr dish·ibution or copying is strictly 
prohibited. If you hil.ve received this e-mail in errorr please notify the sender immediately by return e-mail and permanently delete 
the copy you receiif;d. . 

3 
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Crystal Pritchard 

From: 
Sent: 
To: 
Subject: 

James Hinds Oim_hinds@irish-line.com] 
Tuesday, August 02, 2011 6:49 PM 
Colin Andersen; Michael Lyle 
NTP and Samsung - Do Not Share 

Just got a call from PO checking in and thanking OPA for burning midnight oil to get all this 
stuff done. He s·aid their photocopier is under heavy stress with all the documents getting 
ready for tomorrow. 

I took the opportunity to raise TCE arbitration, and mentioned the difficulty that we were 
going to have entering into arbitration agreement without in some way limiting ratepayer 
exposure. Mentioned that I believed discussions were underway broaching the issue with 
Finance and that we would need to resolve. this issue soon. He was open to the conversation 
and was going to check with Finance to see where they stood. He thinks the flow is 
acbitration agreement very soon, then sort out Assets of Interest later in the fall. I 
mentioned that this ratepayer cap concept involves only Gov and OPA; it does not involve TCE. 

Jim Hinds 
{416) 524-6949 

1 





Crystal Pritchard 
- - .: ·--~·-; ,- ·. ' 

From: Adele Hurley [adele@adelehurley.com] '·, . ·. -.\; 

Sent: 
To: 

Tuesday, August 02, 2011 7:12PM 
John Zych · 

Cc: Colin Andersen; jmichaelcostello@gmail.com; Richard Fitzgerald; James Hinds; Ron 
Jamieson; Bruce Lourie; Lyn Mcleod; pjmon; Amir Shalaby; Michael Lyle; JoAnne Butler; Kim 
Marshall; Andrew Pride; Kristin Jenkins; Brett Baker; Nimi Visram · 

Subject: Re: BOARD TELECONFERENCE MEETING- WEDNESDAY, AUGUST 3, 2011-4:30 P.M., 
TORONTO TIME 

Noted. Thank you. 
Adele 

On Tue, Aug 2, 2011 at 3:52PM, John Zych <Jolm.Zychlalpowerauthority.on.ca> wrote: 

As agreed to at Monday's Board meeting, the Board will meet again by telephone tomorrow at 4:30p.m., Toronto time, with one 
agenda item, to further discuss a proposal to submit to arbitration the dispute with TransCanada Energy Inc. arising out of the 
cancellation of the Oakville Generating Station. · 

Mr. David Livingston, President & Chief Executive Officer of Infrastructure Ontario, will be in attendance. 

We attach the following materials: 

• a slide deck; 

• a term sheet (named "Original") for a commercial deal whereby TCE would acquire an interest in one ofOPG's coal plants 
and convert it to burn natural gas; 

• a term sheet (named "Preferred") {or a commercial deal whereby TCE would acquire an interest in OPG's Leni!ox plant and 
to expand it and in it provision is also made for subsequent negotiations on a potential joint venture between TCE and OPG on the 
conversion ofNanticoke to gas (the "Original" term sheet is being provided for context but it has been superseded by the 
''Preferred" term sheet); and, 

• a draft of an agreement whereby the parties would submit the dispute to arbitration. 

The slide deck contains several pages that do not present new material- pages 16 to 35 are meant to jog your memory if needed as to 
the history of this matter. 

It is hard to estimate the time required for this meeting but we estimate that 90 minutes will be needed. 

The call-in details are as follows: 

1 



Toll Free: 1-877-320-7617 
Board Members', Executive Team Access Code: 6802847# 

JohnZych 

Corporate Secretary 

Ontario Power Authority 

Suite.1600 

120 Adelaide Street West 

Toronto, ON M5H 1TI 

416-969-6055 

416-967-7474 Malo telephone 

416-967-1947 OPA Fax 

416-416-324-5488 Personal Fax 

John.Zych@powerauthority.on.ca 

This e-mail message and any files transmitted with it are lotended only for the naroed recipient(s) above and may contalo loformation 
that is privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any 
dissemloation, distribution or copylog of this e-mail message or any files transmitted with it is strictly prohibited. If you have received 
this message 1o error or are not the naroed recipient(s), please notify the sender lounediately and delete this e-mail message. 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is 
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended reciplent(s), any dissemination, 
distribution or copying of this e-mail message or any files transmitted with It is strictly prohibited. If you have received this message in error, 
or are not the named recipient(s), please notify the sender immediately and delete this e-mail message. 
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Crystal Pritchard 

From: Michael Lyle . 
Sent: 
To: 

Tuesday, August 02, 201110:45PM 
'rsebastiano@osler.com' 

Subject: Fw: BOARD TELECONFERENCE MEETING- WEDNESDAY, AUGUST 3, 2011_ -4:30P.M., 
TORONTO TIME 

Attachments: 1 - TCE Board Presentation 2 Aug 2011 v6.pptx; 2- Original TS.pdf; 3- Preferred TS.pdf; 4-
Draft Arbitration Agreement_FINAL 12_10.docx 

Sorry. Slipped my mind in what was a very busy day. 

From: John Zych 
Sent: Tuesday, August 02, 2011 03:52 PM 
To: Colin Andersen; 'jmichaelcostello@gmail.com' <jmichaelcostello@gmail.com>; 'Richard Fitzgerald' 
<rfitzgerald7@sympatico.ca>; 'James Hinds' <jim hinds@irish-line.com>; 'Adele Hurley' <adele@adelehurley.com>; 
'Ron Jamieson' <ferrari@execulink.com>; 'Bruce Lourie' <blourie@ivey.org>; 'Lyn Mcleod' <lynandneil@sympatico.ca>; 
'pjmon' <pjmon@yorku.ca> 
Cc: Amir Shalaby; Michael Lyle; JoAnne Butler; Kim Marshall; Andrew Pride; Kristin Jenkins; Brett Baker; Nimi Visram 
Subject: BOARD TELECONFERENCE MEETING- WEDNESDAY, AUGUST 3, 2011- 4:30P.M., TORONTO TIME 

As agreed to at Monday's Board meeting, the Board will meet again by telephone tomorrow at 4:30 p.m., Toronto time, 
with one agenda item, to further discuss a proposal to submit to arbitration the dispute with TransCanada Energy Inc. 
arising out of the cancellation of the Oakville Generating Station. 

Mr. David Livingston, President & Chief Executive Officer of Infrastructure Ontario, will be in attendance. 

We attach the following materials: 

• a slide deck; 
• a term sheet (named "Original") for a commercial deal whereby TCE would acquire an interest in one of OPG's coal 

plimts and convert it to burn natural gas; 
• a·-term sheet (named "Preferred") for a commercial deal whereby TCE would acquire an interest in OPG's Lennox 

plant and to expand it and in it provision is also made for subsequent negotiations on a potential joint venture between 
TCE and OPG on the conversion of Nanticoke to gas (the "Original" term sheet is being provided for context but it 
has been superseded by the "Preferred" term sheet); and, 

• a draft of an agreement whereby the parties would submit the dispute to arbitration. 

The slide deck contains several pages that do not present new material - pages 16 to 35 are meant to jog your memory if 
needed as to the history of this matter. 

It is hard to estimate the time required for this meeting but we estimate that 90 minutes will be needed. 

The call-in details are as follows: 

Toll Free: 1,877-320-7617 
Board Members', Executive Team Access Code: 6802847# 

John Zych 
Corporate Secretary 
Ontario Power Authority 
Suite 1600 
120 Adelaide Street West 
Toronto, ON M5H 1T1 
416-969-6055 
416-967-7474 Main telephone 
416-967-1947 OPA Fax 
416-416-324-5488 Personal Fax 

1 



John.Zych@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain 
information that is privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended 
recipient(s), any dissemination, distribution or copying of this e-mail message or any files transmitted with it is strictly 
prohibited. If you have received this message in error or are not the named recipient(s), please notify the sender 
immediately and delete this e-mail message. 
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Background: 

• TCE served Crown with notice of proceedings against 
the Crown in late April and clock started to tick on 60 day 
period before TCE could commence litigation against 
Government 

• Subsequently, TCE advised OPA counsel that they had 
three core demands in order to agree to arbitration 

» Scope of arbitration limited only to appropriate quantum of 
damages 

» Crown and OPA both parties to the arbitration 

» No impact on ability of TCE to participate in future OPA 
procurement processes 

• Of these three, the limitation on scope of arbitration is by 
far the most important from TCE's perspective 

2 ·oNTARIO' 
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Background: 

• OPA briefed Government on these issues and attempted 
to develop a common approach with Government on 
negotiating an arbitration agreement with TCE 

• Issue was elevated in Government and Infrastructure 
Ontario ("10") was asked to take a lead role in 
negotiations 

• 10 was able to get TCE to agree to hold off on 
commencing litigation while discussions were pursued 

3 ONT.ARIOIJ 
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Proposed Deal - Key Elements 

• Commercial Deal between OPG and TCE where TCE 
leases Lennox facility and constructs new combined 
cycle gas plant on Lennox site under PPA with OEFC 
(the issues related to a gas plant at Lennox are 
discussed in the Appendix) 

• Provision also made for subsequent negotiations on 
potential joint venture between TCE and OPG on 
conversion of Nanticoke to gas 

• If commercial deal not finalized by September 1, then 
matters determined by way of binding arbitration in 
accordance with the arbitration agreement 

4 !!fl'~!~t. Privileged and Confidential - Prepared in Contemplation of Litigation 



Arbitration Agreement - Key Elements 

• TCE, Crown and OPA are parties in arbitration 

• Subject of arbitration agreement is focused on quantum 
of damages 

• OPA and Crown waive defences with respect to: 
» Exclusion of liability clauses in contract 

» Any possibility that plant would have been unable to be built 
because it did not receive all necessary approvals 

• TCE releases OPA and Crown from any further claims 

• Process for arbitration award to be paid through transfer 
of an interest in an asset owned by the Crown or an . 
agency of the Crown 

• No reference to other OPA procurement processes 

s ONTARIOI 
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Arbitration Agreement - OPA Key Concerns 

• What is value proposition for ratepayers? - how strong 
are arguments that OPA could have made in litigation 
but are precluded from making in arbitration? 

• Who should pay arbitration award? - ratepayers or 
taxpayers? 

• The turbines - are there opportunities to obtain 
ratepayer value by providing for assignment of turbines 
to successful bidder? 

6 ONTARIO' 
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Arbitration Agreement - OPA Key Concerns 

• Characterization of October 7 letter- stated that OPA 
terminated Oakville contract in this letter 

• Scope of arbitration process - limits on arbitration 
process raises concern about ability to obtain information 
from TCE 

• No acknowledgement may be made of the fact that 
matter has gone to arbitration. 

• The discovery process is limited. 
7 ONTA.·:ARI.O (I 
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Comparison of Settlement Proposals 

$16,900/MW-month 

Unknown 

20Year's + 
Opllon for 10-Year 

Extension 

450MW 

lump Sum Payment of 
$37mm 

Payment In addition to the 
NRR 

$540mm 

Ultra Visibility 

Assistance/Protection from 
mltlgatlng Planning Act 

approvals risk. 

I 

$12,500/MW-month 

Assumed 7.5% Cost of Equity, 
all equity project. 

25Years 

SOOMW 

Amortize over 25 years - no 
returns 

Payment in addition to the 
NRR 

$400mm 

Reasonable 

We would approach 
Government to provide 
Planning Act approvals 

exemption. 

I 

$14,922/MW..month 

TCE claimed 'unleveraged" 
discount rate of 5.25% 

25Years 

481 MW 

Amortize over 25 years - no 
returns 

Payment In addition to the NRR 

$475mm 

Reasonable 

issues. 

I Unknown 

I Unknown 

I 20Years+ 
Option for 1D-Year 

Extension 

--
450MW 

Unknown 

Unknown 

Unknown but we 
reference to a --$65 mm 

difference that Ills $540 mm 

---
I Unknown 

8 

We have assumed In second 

'

We believe that TCE obtains all their value In the first 20 years. 10 Year Option Is a 'nice to have• 
sweetener. Precedent for25-year contract- Portlands Energy Centre has option for additional five 

I L TEP Indicates need for peaking generaUon In KWCG; need atleast450 MW of summer peaking 
capacity, Average of 500 MW provides additional system flexlbiUty end reduces NRR on per MW basis 

be audited by Ministry of Finance for substantiation and reasonableness 

!Precedent- Portlends Energy Centre, Halton Hills, and NYR Peaking Plant. Paid on a cost recovery 
. no opportunity to charge en additional risk premium on top of active costs. TCE estimate Is 
± 20%. 

ITCE has given us limited insights Into their operating eJ<penses. We have used advice from our 
technical consultant on reasonable OPEX estimates .. 

second counter-proposal the permitting risk Is entirely transferred to TCE; however, the promise 
compensatlon of OGS lost profits would continues until another option is found. 

ONTARIO 
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Potential Outcomes 

• The following graphic sets out several cases for 
litigation/arbitration and settlement 

• TCE's proposal to build the Replacement Project costs 
the ratepayer more than our potentially worst case .·· 
scenario if the case were to go to litigation 

• The cost of the OPA's Second Counter-Proposal is close 
to the worst case if the case were to go to litigation 

9 
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Financial Value of Potential Outcomes 

Litigation - Worst Case 

Litigation-Intermediate Case 

Litigation - Best Case 

TCE Proposal 

OPA Counter-Proposal 

2nd Counter-Proposal 

Competitive Tender- Worst Case 

Competitive Tender- Intermediate 
Case 

Competitive Tender- Best Case 

10 

$0 $200 $400 $600 $800 $1,000 

Cost to the Ontario Ratepayer ($millions) 
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•OGSSunk 

• OGS Profits 

•Capital 
Expenditure 

•Turbines 

• Litigation 

~eaet. 



Appendix - System Planning and 
Status of Lennox GS 

' 
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OPG/TCE Potential Deal - System Planning 
Considerations 

• Continued operation of the current Lennox station at 
current contracted terms is valuable to the system and 
as such is part of the L TEP and I PSP. 

• The Transmission system can accommodate adding 
capacity on the Lennox site . Fuller assessment to be 
developed once details are better known. 

• The System will need capacity that has operating 
flexibility: Low minimum loading, high ramp rates, and 
frequent cycling capability. Any new addition should be 
specified accordingly. 

12 !!!,~t, Privileged and Confidential - Prepared in Contemplation of Litigation 



OPG/TCE Potential Deal - System Planning •. 
considerations (continued) 

• It is too early to commit to adding large capacity at this · · 
time. L TEP/IPSP recommended waiting to at leasf2012 · · 
to reassess needs. Weak demand could make additions. 
surplus for some time 

• It is higher value to the system to add capacity in 
Cambridge. The alternative is 20 Km of 230 KV 
transmission from either Guelph or Kitchener 

• Adding new capacity will delay and reduce the need for 
conversion of Nanticoke/ Lambton to natural gas. 

• On Conversion of coal to gas : the only firm requirement 
at this time is for Thunder bay to be converted. 

13 ONrARIO' 
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Current Status of Lennox Contract and 
Ne 
• Directive for OPA to enter into negotiations with OPG was issued on January 

6,2010 

• Current Contract 
- OPA essentially converted IESO RMR contract to OPA Contract for Lennox 

- Lennox provides a cost to Ontario electricity customers with a reasonable balancing 
of risk and reward including incentives for optimizing the facility operation 

- Contract was effective on the expiry of the most recent IESO RMR contract (October 
1, 2009) and expired on December 31,2010 

- OPA renewed the contract with minor modifications in January 2011 (effective until 
December 31, 2011) 

• OPG would like a longer term contract (3 to 10 years) with OPA that provides 
for capital projects including a CHP facility 

• 

• 

Based on the relatively low cost of extremely flexible capacity associated with 
Lennox, the OPA has been working with OPG to re-negotiate a new longer 
term agreement for Lennox and would be willing to provide compensation for 
capital projects but is doubtful about the CHP facility 

The re-negotiated contract is envisaged to be complete by November of 2011 

. ..................... ~- ........ ~ ,. ....... ,, .... "'""'"""" 9!!.~ t. 



... 
0 ca .... ... c 
0.-. 
o"r"' 

"r"' 

-cO 
c:N 
cam 
... c: 
c: ·-CD a... 
E c. 
<Den. 
.... 0 :::s ... 
ooo eo 
a.~ 
~ Q; 
e>E 
3: E 
tl) :::s 
I~ 

>< ·-"'C 
c: 
CD c. 
~ 

LO .,.... 



Southwest Greater Toronto Area (SW GTA) Supply 

• Need for generation identified in OPA's proposed 
Integrated Power System Plan (IPSP) submitted to OEB 
in August 2007 

• GTA :has experienced robust growth and gene~ation in 
the area continues to be significantly less than the GTA 
load 

• Hasresulted in heavy reliance on the Transmission 
System and the ability of existing infrastructure to service 
this area 

• Expected to fall short by 2015 or sooner 

16 !!!l~~t, Privileged and Confidential - Prepared in Contemplation of Litigation 



Southwest Greater Toronto Area (SW GTA) Sqpply 

• In addition to aggressive conservation efforts the OPA 
has identified the need for new electricity generation in 
this area 

• New electricity generation will: 
- Support coal-fired generation replacement by 2014 

.,.... Provide system supply adequacy 

- Address reliability issues such as local supply and voltage 
support 

- Defer Transmission needs in the Western GT A 

17 ONTA.·,RIOf 
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OPA Procurement Process - Ministry Directive 

• Ministry of Energy issued Directive to OPA in August 
2008to: 
- Competitively procure 

..,... Combined-:-cycle, natural gas-fired electricity generation 
facility · · ·· · · 

- Rated capacity up to -850 MW. 

- In-service date not later than December 31, 2013 

-. Connected to the 230 kV Transmission System corridor 
between the Oakville Transformer Station in Oakville to the 
Man by Transformer Station in Etobicoke 

- Not to be located at the former Lakeview Generating 
> <Station sitef in Mississauga ·· · 

18 ONTARIO~ 
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OPA Procurement Process - RFQ & RFP · 

1. Request for Qualifications 
- Released October 2008 

- 9 Qualification Submissions were received 

- Short-list of 4 Qualified Applicants representing 7 
proposed projects resulted 

2. Request for Proposals 
- Released February 2009 

- 4 Proposals from 4 Proponents were received 

- Proposals evaluated on Completeness; Mandatory 
Requirements; Rated Criteria and Economic Bid 

- Project with lowest Adjusted Evaluated Cost selected. 

ONTARIO.·.·~.·· 
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Procurement Process - Contract 

• SW GTA Contract based on Clean Energy Supply (CES) 
Contract 

..:.. 20 year term 

·-·· .·. Cohtract,..for.:.Differences based on Deemed Dispatch logic: 
· · • ·Generator guaranteed Net Revenue Requirement (NRR) 

• Market Revenues< NRR =Payment from OPA 

• Market Revenues> NRR = Payment from Generator 

• TransCanada Energy Ltd. ("TCE") was the successful 
proponent in the RFP and was awarded SW GT A CES 
Contract on October 2009 

' -. - ' .'::- ' 
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Opposition to Gas-Fired Generation 

• Procurement process fraught with local opposition 

• Town of Oakville passed several by-laws: 
- Interim control of power generation facilities on certain lands in 

the Town of Oakville (2009-065) 

- Town of Oakville Official Plan Livable Oakville (2009-112) 

- Health Protection and Air Quality By-law (201 0-035) 

- Amendment to the Official Plan of the Oakville Planning Area 
(Power Generation Facilities) (20 1 0-151) 

- Amend the Comprehensive Zoning By-law 1984-63 to make 
modifications for power generation facilities (201 0-152) 

- Amend the North Oakville Zoning By-law 2009-189 to make 
modifications for power generation facilities (201 0-153) 

21 ONTAR:Io' 
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Opposition to Gas-Fired Generation 

• Town of Oakville rejected TCE's: 
- Site plan application 

- Application for minor variances 

• Mississauga Mayor Hazel McCallion publically opposed 
project 

• Liberal MPP Kevin Flynn publically opposed project 

• C4CA (Citizens For Clean Air) is a non-profit Oakville 
organization opposed to locating power plants close to 
homes and schools. Frank Clegg is the Chairman and 
Director and former President of Microsoft Canada 

22 ONTARIOt. 
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Government Cancellation 

• October 7, 2010 Energy Minister Brad Duguid, along 
with Oakville Liberal MPP Kevin Flynn, announced the 
Oakville power plant was not moving forward 

• OPA provided TCE with letter, dated 7 October 2010, 
that stated "The OPA will not proceed with the Contract. 
As a result of this, the OPA acknowledges that you are 
entitled to your reasonable damages from the OPA, 
including the anticipated financial value of the Contract." 

• OPA Contract contains an Exclusion of Consequential . 
Damages clause (including loss of profits) 

23 ON. TA. 1RIO .. ·~· .. 
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Termination Negotiations 

• Subsequent to the announcement of the cancellation of 
the Oakville GS project the OPA and TCE entered into 
negotiation to terminate the contract on mutually 
acceptable terms. 

• These discussions began in October 2010 and continued 
until April 2011. 

• All these discussions we on a confidential and without 
prejudice basis. 

24 ONTARIOfJ 
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TCE Initial Concerns 

• TCE identified 3 immediate concerns: 
1. Securities regulations requires TCE to report a write­

down on the project if out-of-pocket costs not resolved by 
year-end ( -$37 MM) 

2. Handling of Mitsubishi (MPS Canada, Inc.) gas turbine 
order ($210 MM) -

3. Financial value of OGS 

25 ONTARIO~ 
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Confidentiality Agreement 

• All OPA and TCE discussions related to the termination 
of the contract have occurred on a "w~thout prejudice" 
basis. 

• Oct. ath OPA and TCE entered into Confidentiality 
Agreement to ensure certain communications remain 
confidential, without prejudice and subject to settlement 
privilege. 

• This agreement has a term of five years. 

26 !!!l~~t Privileged and Confidential - Prepared in Contemplation of Litigation 



MOU 

• TCE's Treasury Department needed documentation from. 
the OPA stating there was a replacement project to 
which the OGS's out-of-pocket costs could be applied to 
avoid having to write them off at year-end 

• MOU executed December 21, 2010: 
- Potential Project site identified for Cambridge 

- Potential Project will utilize the gas turbines sourced for 
OGS 

- OPA & TCE agree to work together in good faith to 
negotiate a Definitive Agreement for the Potential Project 

- Potential Project to be gas-fired peaking generation plant .· . 

- Expired June 30, 2011 
27 . ONTAR,IO'·· 
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Replacement Project 

• It was determined that the replacement project would be a 
gas-fired peaking generation (i.e. simple cycle) plant with a 
contract capacity of 400 - 450 MW 

• TCE owns a site in Cambridge (Eagle St.) but close to 
schools and residential areas 

• TCE identified the Boxwood Industrial Park in Cambridge as 
its preferred site 

• TCE has had preliminary discussions with the City of 
Cambridge and they seem to be a willing host 

• C4CA has commenced a letter writing campaign against the 
replacement project 

• The 2 Mitsubishi M501 GAC gas turbines purchased for 

OGS will ~::~~~~:~~.::~::~:.~~::~.:nt prof!r~!~t. 



Replacement Project Negotiations 

• Negotiations focused on the following issues: 
- Capital costs of Replacement Project 

- Financial value of OGS 

- Disposition of Mitsubishi gas turbines 

- Proper allocation of project risk, i.e., who bears the 
approvals and permitting risk for the Replacement Project. 

• The negotiations were premised on the financial value of 
OGS being "built" into the return that TCE would get from 
the Replacement Project. 

29 ONTAR.IO .. ···~··.·. 
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OPA Analysis 

• OPA undertook a detailed analysis of the Replacement 
Project. 

• Third party technical and financial consultants were hired 
to support this effort. 

• The OPA believes that TCE's projected capital 
expenditure for the Replacement Project is far too high. 

• TCE estimated that the CAP EX was on the order of $540 
million. Our estimate is $375 million. 

30 ONTARIOfJ 
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Fundamental Disagreement- Value of oG·s······.··· ·. 

• TCE has claimed that the financial value of the OGS 
contract is $500 million. 

• TCE presented a project pro forma for the OGS bid into 
the SWGTA RFP. 

• The model shows a NPV of after-tax cash flows of $503 
million. 

• It also shows a discount rate of 5.25% for discounting 
the cash flows - TCE's purported unlevered. costof .. ·. 
equity. 

31 
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Residual Value of the OGS 

• The $503 million NPV is calculated over the thirty year 
life of the project, whereas the contract has a 20-year 
term. 

• Cash flows over the term of the contract amount to $262 
million. Almost half of the claimed value of OGS comes 
from a very speculative residual value. 

• TCE maintains that the residual value of the OGS after 
the expiry of the term was high because it would get a 
replacement contract. We disagree with this assertion. 
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TCE Current Position on OGS Financial Value 

• In February 2011 TCE revised its initial position on the 
residual value of the OGS. 

• It stated that the residual cash flows ought to be 
discounted at 8o/o, which would yield a OGS NPV of 
$385 million and not the earlier claimed $503 million. 

• Our independent expert believed that the NPV of OGS 
could be on the order of $100 million. Given the 
problems in developing OGS the value is likely much 
lower. 

Privileged and Confidential - Prepared in Contemplation of Litigation 
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Crystal Pritchard 

From: 
Sent: 
To: 
Cc: 
Subject: 

Folks, 

James Hinds [jim_hinds@irish-line.com] 
Wednesday, August 03, 2011 7:38AM 
Michael Lyle; Amir Shalaby; JoAnne Butler 
Colin Andersen 
Confidential - TCE and Lennox 

As I am plowing through the slide deck, I was struck by the two statements on Slide 9, namely 
that Replacement Projects might cost the ratepayer more than our worst case scenario in the 
event that it were to go to litigation. 

Mathematically true, but not the full story and not an accurate reading of where we find 
ourselves right now. 

If it were to go to litigation and if the ratepayer is assumed to bear the full burden of the 
outcome, the ratepayer gets no electrons. If a Replacement Project is done, the ratepayer 
gets electrons. We should be biased towards some form of Replacement Project. 

When we were in negotiations with TCE about a KW peaker, we tried to establish parameters 
whereby we could accommodate TCE's costs on the cancelled 94SMW Oakville combined cycle plant 
within the envelope of a 500MW peaker. Slides 8 and 10, previously seen by the Board. We 
established an "out edge" of this envelope in respect of a peaker; this was not acceptable to 
TCE. 

When IO took over negotiations, they changed the envelope to Lennox, an antiquated 2,100MW 
baseload dual fuel plant and Nantikoke, a 4,400MW coal-to-gas conversion opportunity. On the 
face of it, it makes more sense that TCE's demands can be accommodated by folding in the 
business proposition of a 94SMW combined cycle plant into either of these alternative sites. 

The question isn't just "cost to the ratepayer"- it is "value to the ratepayer". 

Let's focus on Lennox. Since 2006, Lennox has been running on a yearly contract which 
presently costs the ratepayer $110MM per year. And for what? What is its capacity 
utilization? The only time I've seen it running recently was once during the heat spell this 
past July. It is my understanding that OPG has written the plant off to zero and has filed 
notice to close it; the only reason it is still running is the must-run contract. Absent the 
TCE discussion, we were wanting to extend the contract on Lennox for three to ten years. What 
is the NPV of that contract extension - $300MM to $900MM by a quick calculation. What value 
does running Lennox this way create for the ratepayer? 

If the proposed Lennox rebuild eliminates some or all of those costs currently borne by the 
ratepayer, isn't that a source of ratepayer value? 

My point is that the real question here is this: what is the value for ratepayer of Lennox as 
presently run and Lennox reconfigured with the Oakville turbines? Costs to the ratepayer 
under the latter will probably be higher, but the question is the value to the ratepayer. We 
need to have a more practical and financially articulate position before we engage in this 
discussion this afternoon. 

Jim Hinds 
(416) 524-6949 
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IN THE MATTER OF AN ARBITRATION 

BETWEEN: 

TRANSCANADA ENERGY LTD. 

Claimant 

-and-

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO and the ONTARIO 
POWER AUTHORITY 

Respondents 

ARBITRATION AGREEMENT 

WHEREAS the Ontario Power Authority (the "OPA") and the Claimant 
TransCanada Energy Ltd. ("TCE" or the "Claimant") entered into the Southwest 
GTA Oean Energy Supply Contract dated as of October 9, 2009 (the "CES 
Contract") for the construction of a 900 megawatt gas fired generating station in 
Oakville Ontario (the "OGS"); 

AND WHEREAS by letter dated October 7, 2010 the OP A terminated the 
CES Contract and acknowledged that TCE was entitled to its reasonable damages, 
including the anticipated financial value of the CES Contract; 

AND WHEREAS the Respondents have agreed to pay TCE its reasonable 
damages arising from the termination of the CES Contract, including the anticipated. 
financial value of the CES Contract; 

AND WHEREAS the Claimant and the Respondents wish to submit the issue 
of the assessment of the reasonable damages suffered by TCE to arbitration in the 
event they are unable to settle that amount as between themselves; 

AND WHEREAS on April 27, 2011, the Claimant provided written notice to 
Her Majesty the Queen in Right of Ontario (the "Province of Ontario"), under 
section 7 of the Proceedings Agaisnt the Crown Act, R.S.O., 1990, c. P. 27 ("P ACA"), of 
its intent to commence an action against the Province of Ontario to recover the 



damages the Claimant suffered because of the termination of the CES Contract (the 
"Claim"); 

AND WHEREAS the Parties have agreed that the Oaimant' s damages under 
the Claim will not be limited by: (a) any limitation on or reduction of the amount of 
damages which might otherwise be awarded as a result of sections 10.5 or 14.1 of the 
CES Contract; or (b) any limitation on or reduction of the amount of damages which 
might otherwise be awarded as a result of any possibility or probability that TCE 
may have been unable to obtain any or all government or regulatory approvals 
required to construct and operate its generation facility as contemplated in and in 
accordance with the CES Contract; 

AND WHEREAS the Parties have agreed that the Respondents will not raise 
as a defence the Force Majeure Notices filed by the Oaimant with the OP A 
including those issued after the Town of Oakville rejected the Claimant's site plan 
approval for the Oakville Generating Station and subsequently the rejection of its 
application for minor variance by the Committee of Adjustment for the Town of 
Oakville; 

AND WHEREAS the Parties have agreed to resolve the issue of the quantum 
of damages the Oaimant is entitled to as a result of the termination of the CES 
Contract by way of binding arbitration in accordance with The Arbitration Act, 1991, 
5.0. 1991, c.17 (the" Act"); 

AND WHEREAS the Parties have agreed that all steps taken pursuant to the 
binding arbitration will be kept confidential and secure and will not form part of the 
public record; 

NOW THEREFORE, in consideration of good and valuable consideration, the 
receipt and sufficiency of which is hereby acknowledged, the Parties agree as 
follows: 

Section 1.1 

ARTICLE1 
APPLICATION OF THE ACT 

Recitals 

The recitals herein are true and correct. 



Section 1.2 Act 

The provisions of the Act shall apply to this Arbitration Agreement except as varied 
or excluded by this Agreement, or other written agreement of the Parties. 

ARTICLE2 

Section2.1 Consideration 

In consideration of the Parties each agreeing to pursue the resolution of this 
matter by way of binding arbitration in accordance with the Act, and on the 
understanding that the referral to the arbitration and the satisfaction of any Final 
Award (as defined) is a settlement of the Claimant's claim that is the subject matter 
ofits Apri127, 2011 Notice, pursuant to section 22 (c) of the PACA, the Parties agree: 

(a) the Claim against the Province of Ontario and the OPA will not be 
pursued in the Courts; and 

(b) contemporaneous with the satisfaction by the Province of Ontario of 
any Final Award in favour of TCE, TCE will provide a release to the 
OP A and the Province of Ontario in the form of Schedule "B" attached 
hereto. 

ARTICLE3 

ARBITRATOR 

Section3.1 

The Arbitration shall be conducted in Toronto, Ontario by an arbitrator mutually 
agreed upon by the Parties or chosen by such individ:ual as the Parties may agree 
(the "Arbitrator"). 

Section4.1 

ARTICLE4 
JURISDICTION OF ARBITRATOR 

Final Decision and Award 

The decision and award of the Arbitrator shall be final and binding on the 
Parties, subject to the right to appeal questions of law to the Ontario Superior Court 
of Justice as provided in section 45(2) of the Act. 

Section 4.2 The Disputes 

The Arbitrator shall fully and finally determine the amount of the reasonable 
damages to which the Oaimant is entitled as a result of the termination of the CES 
Contract, including the anticipated financial value of the CES Contract. 
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Section4.3 Waiver of Defences 

(a) The Respondents agree that they are liable to pay TCE its reasonable 
damages arising from the termination of the CES Contract, including the anticipated 
financial value of the CES Contract. 

(b) The Respondents acknowledge and agree that in the determination of 
the reasonable damages which TCE is to be awarded there shall be no reduction of 
those damages by reason of either: 

(i) limitation on or reduction of the amount of damages which might 
otherwise be awarded as a result of sections 10.5 or 14.1 of the CES 
Contract; or 

(ii) any limitation on or reduction of the amount of damages which 
might otherwise be awarded as a result of any possibility or 
probability that TCE may have been unable to obtain any or all 
government or regulatory approvals required to construct and operate 
its generation facility as contemplated in and in accordance with the 
CES Contract. 

(c) For greater certainty, the amount of the reasonable damages to which 
the Oaimant is entitled will be based upon the following agreed facts: 

(i) that if the CES Contract had not been terminated then TCE would 
have fulfilled the CES Contract and the generation facility which was 
contemplated by it would have been built and would have operated; 
and 

(ii) the reasonable damages including the anticipated financial value of 
the CES Contract is understood to include the following components: 

(a) the net profit to be earned by TCE over the 20 year life of the 
CES Contract; and 

(b) the costs incurred by TCE in connection with either the 
performance or termination of the CES Contract to the extent 
that these costs have not been recovered in item (a); and 

(c) each Party reserves its rights to argue whether the 
Respondents are liable to compensate the Oaimant for the 
terminal value of the OGS, if any, where terminal value is 
understood to mean the economic value of the OGS that may be 
realized by Oaimant in the period after the expiration of the 
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Section4.4 

twenty year term of the OGS Contract for its remaining useful 
life. 

Arbitrator Jurisdiction 

Without limiting the jurisdiction of the Arbitrator at law, the submission to 
arbitration hereunder shall confer on the Arbitrator the jurisdiction to: 

(a) determine any question as to the Arbitrator's jurisdiction including 
any objections with respect to the existence, scope or validity of this 
Agreement; 

(b) determine all issues in respect of the procedure or evidentiary matters 
governing the Arbitration, in accordance with this Agreement and the 
Act, and make such orders or directions as may be required in respect 
of such issues; 

(c) determine any question of law arising in the Arbitration; 

(d) receive and take into account such written or oral evidence tendered 
by the Parties as the Arbitrator determines is relevant and admissible; 

(e) make one or more interlocutory or interim orders; 

(f) include, as part of any award, the payment of interest from the 
appropriate date as determined by the Arbitrator; and 

(g) proceed in the Arbitration and make any interlocutory or interim 
Award(s), as deemed necessary during the course of the hearing of the 
Arbitration, and the Final Award (defined below) 

Section 4.5 Costs 

The Parties agree that the Arbitrator has the jurisdiction to award costs to any 
of the Parties, and that the Arbitrator will make a determination with respect to any 
Party's entitlement to costs by analogy to the Ontario Rules of Civil Procedure, R.R.O. 
1990, Reg 194 ( the "Rules") and with regard to the relevant case law, after hearing 
submissions from the Parties with respect to costs following the Final Award, or an 
interim or interlocutory order or award in relation to any interim or interlocutory 
motion. The Arbitrator's accounts shall be borne equally by the Parties, together 
with all other ancillary, administrative and technical expenses that may be inc=ed 
during the course of the Arbitration, including but not limited to costs for court 
reporter(s ), transcripts, facilities and staffing (the "Expenses"), but the Arbitrator's 
accounts and the Expenses shall be ultimately determined with reference to the 



Rules and the case law, at the same time that other issues with respect to costs are 
determined following the Final Award. 

Section 4.6 Timetable 

Any deadlines contained in this Agreement may be extended by mutual 
agreement of the Parties or order of the Arbitrator, and the Arbitrator shall be 
advised of any changes to any deadlines. 

ARTICLES 
SUBMISSION OF WRITTEN STATEMENTS 

Section5.1 Statement of Claim 

The Oaimant shall deliver a Statement of Oaim on or before October 6, 2012 

Section 5.2 Defence 

The Respondents shall each deliver a Statement of Defence within 30 days 
following the delivery of the Statement of Oaim. 

Section5.3 Reply 

The Oaimant shall deliver a Reply within 30 days following the delivery of 
the Statements of Defence. · 

ARTICLE6 
CONDUCT OF THE ARBITRATION 

Section 6.1 Documentary Discovery 

The Parties will meet and confer with respect to documentary production 
within 30 days following the last date by which a Reply is to be delivered. At the 
meeting with respect to documentary production, counsel for the Parties will discuss 
and attempt to agree on the format of the documents to be delivered. 

The scope of documentary production is to be determined by the Parties 
when they meet and confer. For greater clarity, the scope of documentary 
production is not as broad as that contemplated by the Rules. Rather, the Parties are 
required to disclose the documentation that they intend to or may rely on at the 
arbitration, as well as documents which fall into the categories (relevant to the issues 
in dispute) identified by opposing counsel at the meet and confer meeting or as may 
arise out of the examinations for discovery. 

In preparation of witnesses for discovery and in connection with 
documentary production the Parties will use all relevant powers to ensure that all 
documents in their power, possession or control are produced in the Arbitration. 



When they meet and confer, the Parties shall determine a date by which each 
shall deliver to the other a list identifying any and all records and documents, 
whether written, electronic or otherwise, being produced for the purpose of this 
Arbitration, and by which each shall deliver the documents in the format agreed to 
by the Parties. , In the event that the Parties can't come to agreement on these dates 
they will refer the decision back to the Arbitrator. 

Section 6.2 Evidence by Witness Affidavits 

On a date to be determined by the Parties when they meet and confer, the 
Parties shall deliver to each other sworn affidavits of each of their witnesses. 

On a date to be determined by the Parties when they meet and confer, the 
Parties shall deliver to each other responding sworn affidavits from their witnesses. 

Section 6.3 Cross Examinations on Affidavits 

The Parties agree that cross examinations of the affiants will take place on a 
date to be agreed, with each Party limited to one day of cross examination per 
witness, or such other time as may be agreed between the Parties upon review of the 
affidavits or may be ordered by the Arbitrator. 

Within 30 days following cross examinations, the Parties will come to an 
agreement on hearing procedure with respect to calling viva voce evidence, or will 
attend before the Arbitrator to determine such procedure (the "Hearing Procedure"). 

Section 6.4 Expert Reports 

The Parties agree that experts shall meet prior to the preparation of expert 
reports to confer and, if possible, agree and settle the assumptions and facts to be 
used in the expert reports. 

The Parties agree on the following timetable for delivery of expert reports: 

(a) expert reports of each Party shall be delivered within 45 days after 
completion of cross examinations. 

(b) responding (reply) expert reports of each Party shall be exchanged 
within 30 days of the exchange of expert reports. 

(c) all expert reports delivered and filed in the Arbitration shall include 
and attach a copy of the expert's Curriculum Vitae and a declaration of 
independence. , 

Section 6.5 Arbitration Hearing 

The Arbitration Hearing shall take place in Toronto on dates to be agreed by 
the Parties. The Arbitration Hearing shall be conducted in an expeditious manner 



and in accordance with the Hearing Procedure. A court reporter will be present at 
each day of the Arbitration Hearing and the court reporter will provide the Parties 
with real-time transcription of the day's evidence, and the court reporter will also 
provide the Parties with copies of daily transcripts of each day's evidence. The costs 
of the court reporter will be divided between the Parties during the course of the 
Arbitration and it will form part of the costs of the Arbitration, which will ultimately 
be decided with reference to Section 4.5 above. 

Section 6.6 Witness Statements 

The Parties will attempt to reach agreement with regard to whether the 
evidence-in-chief of witnesses will be provided by way of Affidavit rather than oral 
testimony. lf the evidence of a witness is to be provided by way of Affidavit, the 
witness will nevertheless, if requested, be available at the hearing for cross­
examination. 

Each witness who gives oral testimony at the Arbitration Hearing will do so 
under oath or affirmation. 

Section 6.7 Examinations and Oral Submissions 

Unless otherwise agreed, each Party may examine-in-chief and re-examine its 
own witnesses and cross-examine the other Party's witnesses at the Arbitration 
Hearing. The Parties shall agree upon, failing which the Arbitrator shall impose, 
time limits upon both examination-in-chief and cross examination of witnesses. 
Each Party shall be entitled to present oral submissions at the Arbitration Hearing. 

Section 6.8 Applicable Law 

The Arbitrator shall apply the substantive law applicable in the Province of 
Ontario. The Arbitrator shall apply the procedural rules set out in this Arbitration 
agreement and the Act and by analogy to the Rules, to the extent that procedures are 
not dealt with in this Arbitration Agreement or in the Act. 

Section 6.9 

Subject to the terms of this Arbitration Agreement, the Arbitrator may 
conduct the Arbitration Hearing in such manner as he/ she considers appropriate, 
provided that the Parties are treated with equality, and that at any stage of the 
proceedings each Party is given full opportunity to present its case. 

Section 6.10 

Each Party may be represented by legal counsel at any and all meetings or 
hearings in the Arbitration. Each person who attends the Arbitration Hearing is 
deemed to have agreed to abide by the provisions of Article 7 of this Arbitration 
Agreement with respect to confidentiality. Any person who attends on any date 



upon which the Arbitration Hearing is conducted shall, prior to attending, execute a · 
confidentiality agreement in the form attached hereto as Schedule "A".· 

Section 7.1 

ARTICLE7 
AWARD 

Decision(s) Timeline 

Any interlocutory or interim award(s) shall be given in writing at Toronto, 
with reasons and shall be rendered within forty five (45) days of the conclusion of 
the relevant motion. 

The Arbitrator shall provide the Parties with his/her decision in writing at 
Toronto, with reasons, within six (6) months from the delivery of the communication 
of the final submissions from the parties (the "Final Award"). The Arbitrator shall 
sign and date the Final Award. 

Within fifteen (15) days after receipt of the Final Award, any Party, with 
notice to the other Parties, may request the Arbitrator to interpret the Final Award; 
correct any clerical, typographical or computation errors, or any errors of a similar 

··nature in the Final Award; or clarify or supplement the Final Award with respect to 
claims which were presented in the Arbitration but which were not determined in 
the Final Award. The Arbitrator shall inake any interpretation, correction or 
supplementary award requested by either Party that he/ she deems justified within 
fifteen (15) days after receipt of such request. All interpretations, corrections, and 
supplementary awards shall be in writing, and the provisions of this Article shall 
apply to them. 

Section 7.2 

Subject to the right of appeal in Section 4.1 above, the Final Award shall be 
final and binding on the Parties, and the Parties undertake to carry out the Final 
Award without delay. If an interpretation, correction or additional award is 
requested by a Party, or a correction or additional award is made by the Arbitrator 
on his/her own initiative as provided under this Article, the Award shall be final 
and binding on the Parties when such interpretation, correction or additional award 
is made by the Arbitrator or upon the expiration of the time periods provided under 
this Article for such interpretation, correction or additional award to be made, 
whichever is earlier. The Final Award shall be enforceable in accordance with its 
terms, and judgment upon the Final Award entered by any court of competent 
jurisdiction that possesses jurisdiction over the Party against whom the Final Award 
is being enforced. 



Section 7.3 

The Parties agree that it is in their mutual interests that a Final Award [or an 
interim final award] in favour of the Oaimant be satisfied in a manner that furthers 
both the energy interests of the Province of Ontario and the interests of TCE . 
Therefore, subject to the foregoing and the following terms and conditions, a Final 
Award [or an interim final award] in favour of the Oaimant may be satisfied by way 
of the transfer to the Oaimant of an asset that has an equivalent value to TCE, after 
due consideration for the tax implications of the transaction, equal to the Final 
Award [or interim final award] (the "Equivalent Value"). 

(a) Upon the request of the Respondent Her Majesty the Queen in Right of 
Ontario to satisfy the Final Award or interim final award against either 
of the Respondents by the transfer of an asset of Equivalent Value, TCE 
shall within ten (10) business days submit a list of assets of interest (the 
"Assets of Interest") to the Respondent for consideration. Such list to 
consist of assets owned by the Province of Ontario, the OP A or an 
agency of the Province of Ontario and at a minimum to include assets 
in which TCE has an equity interest or that has been subject to prior 
discussion amoungst the Parties. Assets which will provide partial 
Equivalent Value may be considered. The Assets of Interest shall be 
assets owned by the Respondent or by entities under the direction or 
control of the Respondent. 

(b) If an asset of interest is mutually agreed as being a suitable asset for 
transfer to TCE, and the asset is not one in which TCE (or a wholly 
owned affiliate) owns an equity. interest in at that time, then TCE shall 
be permitted a reasonable and customary period of time for an asset 
purchase transaction of this type in order to conduct due diligence and 
to confirm its continued interest in the asset transfer. If TCE remains 
interested in acquiring the asset after having completed its due 
diligence then the Parties shall use commercially reasonable efforts to 
attempt to agree on the value of the asset to TCE. 

(c) If an asset of interest is mutually agreed as being a suitable asset for an 
equivalent exchange and is an asset in which TCE (or a wholly owned 
affiliate) owns an equity interest at that time, then the Parties shall use 
commercially reasonable efforts to attempt to agree on the value of the 
asset to TCE. 

(d) In respect of any proposed asset transfer under subsection (b) or (c) 
above TCE acting reasonably must be satisfied that: 

(i) the transfer will be in compliance with all relevant covenants 
relating to the asset and in compliance with all applicable laws; 



(ii) all necessary corisents, permits and authorizations are available 
to transfer the asset to TCE and for TCE to own and operate the 
asset; 

(iii) there are no restrictions on TeE's ability to develop, operate, 
sell or otherwise dispose of the asset; and 

(iv) TCE does not become liable for any pre-closing liabilities 
relating to the asset. 

(e) lf the Parties have agreed to the transfer and if the value of the asset to 
TCE is agreed, then the Parties will use commercially reasonable 
efforts to negotiate and settle the form of such definitive documents as 
may be required to give full effect to such asset transfer. Such 
documents are to be in conventional form for the type of asset to be 
transferred and will contain conventional representations, warranties, 
covenants, conditions, and indemnities for an asset transfer between 
arm's length commercial parties. 

(h) lf more than ninety (90) days have elapsed after the Final Award [or an 
interim final award] of the Arbitrator, and the Parties have not agreed 
on the terms of the asset transfer or settled the form of the definitive 
documents for transfer, then TCE shall be permitted to issue a demand 
letter to the Respondents demanding immediate payment of the Final 
Award [or interim final award] in cash and such payment shall be 
made within three (3) days of receipt of such demand letter. 

Section 7.4 Release 

Contemporaneous with compliance by the Respondents with the terms of the 
Final Award and in consideration therefore, TCE shall deliver a Release in favour of 
each of the Respondents in the form attached hereto as Schedule "B". 

Section 8.1 

ARTICLES 
CONFIDENTIALITY 

Except as may be otherwise required by law, all information disclosed in the 
Arbitration shall be treated by all Parties, including their respective officers and 
directors, and by the Arbitrator, as confidential and shall be used solely for the 
purposes of the Arbitration and not for any other or improper purpose. The Parties 
agree further that for the purposes of this Arbitration, they shall abide by and be 
bound by the" deemed undertaking" rule as stipulated in Rule 30.1 of the-Rules. 



For greater certainty, the Arbitrator and the Parties, including their respective 
officers and directors, employees, agents, servants, administrators, successors, 
shareholders, members, subsidiaries, affiliates, insurers, assigns and related parties 
from time to time agree that they shall not disclose or reveal any information 
disclosed in the Arbitration to any other person, except legal, or financial advisors, 
or experts or consultants retained by a party for the purpose of this arbitration, or as 
required by law including, for. example, the Claimant's obligation to make 
disclosures under applicable securities law. The Parties also agree that they will use 
best efforts to ensure that they have effective procedures in place to ensure that 
information disclosed in the Arbitration is not disclosed or revealed contrary to the 
provisions of this Article. Each Party agrees to be responsible for any breach by its 
officers, directors, professional advisors, experts or consultants of the terms and 
conditions of this Article. 

Section 9.1 

ARTICLE9 
MISCELLANEOUS 

Amendment 

This Arbitration Agreement may be amended, modified or supplemented 
only by a written agreement signed by the Parties. 

Section 9.2 Governing Law 

This Arbitration Agreement shall be governed by, interpreted and enforced in 
accordance with the laws of the Province of Ontario. 

Section 9.3 Binding the Crown 

The Respondent Her Majesty the Queen in Right of Ontario, shall be bound 
by this agreement. 

Section 9.4 Extended Meanings 

In this Agreement words importing the singular number include the plural 
and vice versa, words importing any gender include all genders and words 
importing persons include individuals, corporations, limited and unlimited liability 
companies, general and limited partnerships, associations, trusts, unincorporated 
organizations, joint ventures and governmental authorities. The terms "include", 
"includes" and "including" are not limiting and shall be deemed to be followed by 
the phrase "without limitation". 

Section 9.5 Statutory References 

In this Agreement, unless something in the subject matter or context is 
inconsistent therewith or unless otherwise herein provided, a reference to any 
statute is to that statute as now enacted or as the same may from time to time be 
amended, re-enacted or replaced and includes any regulation made thereunder. 



Section 9.6 Counterparts 

This Agreement may be executed in any number of counterparts, each of 
which will be deemed to be an original and all of which taken together will be 
deemed to constitute one and the same instrument. 

Section 9.7 Electronic Execution 

Delivery of an executed signature page to this Agreement by· any party by 
electronic transmission will be as effective as delivery of a manually executed copy 
of the Agreement by such party. 

Section 9.8 Counsel 

The Parties acknowledge and agree that the following shall be the counsel of 
record for this Arbitration. 

Counsel for the Claimant, 
TransCanada Energy Ltd. 

Thornton Grout Finnigan LLP 
3200 -100 Wellington Street West 
CPTower, TDCentre 
Toronto, ON MSK 1K7 

Michael E. Barrack 
Tel: (416) 304-1616 
Email: mbarrack@tgf.ca 

John L. Finnigan 
Tel: (416) 304-1616 
Fax: (416) 304-1313 
Email: jfinnigan@tgf.ca 

Counsel for the Respondent, 
The Ontario Power Authority 

Osiers, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, ON MSX 1B8 

Paul A. Ivanoff 
Tel: (416) 862-4223 

Counsel for the Respondent, 
Her Majesty The Queen in Right of 
Ontario 

Ministry of the Attorney General 
Crown Law Office -Civil 
McMurtry - Scott Building 
720 Bay Street, 11th 
Toronto, ON 
M7A2S9 

John Kelly 
Tel: (416) 601-7887 
Email: john.kelly@ontario.ca 

Eunice Machado 
Tel: (416)601-7562 
Fax : (416) 868-0673 
Email: eunice.machado@ontario.ca 



Fax: (416) 862-6666 
Email: pivanoff@osler.com 

Section 9.9 Notices 

All documents, records, notices and communications relating to the 
Arbitration shall be served on the Parties' counsel of record. 

DATED this day of -------'2011. 

TRANSCANADA ENERGY LTD. 

By: 

Title 

TRANSCANADA ENERGY LTD. 

By 

Title 

HER MAJESTY THE QUEEN IN RIGHT OF 
ONTARIO 

By: 

Title 

~i!W.Atocy " tq . }?e .. deterri:rln:ed. in 
coii.suifationwitli.MAG 

ONTARIO POWER AUTHORITY 

By: 

Title 





BETWEEN: 

SCHEDULE II A" 

CONFIDENTIALITY AGREEMENT 

IN THE MA TIER OF the Arbitration Act, 1991, S.O. 1991, c. 17; 

AND IN THE MATTER OF an arbitration between 
TRANSCANADA ENERGY LTD. and HER MAJESTY THE QUEEN 
IN RIGHT OF ONTARIO and the ONTARIO POWER AUTHORITY 

TRANSCANADA ENERGY LTD. 

Claimant 

-and-

HER MAJES~ THE QUEEN IN 

RIGHT OF ONTARIO and the ONTARIO POWER AUTHORITY 

Respondents 

-and-

• 

(" •") 

CONFIDENTIALITY AGREEMENT 

WHEREAS, , ·in connection with this Arbitration between 
TRANSCANADA ENERGY LTD. ("TCE") and the RESPONDENTS concerning the 
Southwest GTA Oean Energy Supply Contract between the Ontario Power 



Authority and TCE dated_ October 9~ 20?9 (the "CES Contr~:} ~~ .. ~,d the 
Respondents have entered mto an Arbitration agreement dated 1\J,Jlly~l~ii':f.QLl.l (the 
"Arbitration Agreement"); 

AND WHEREAS; pursuant to the Arbitration Agreement, • has 
produced certain information and documents relating to the issues in this 
Arbitration and the CES Contract (the "• Information"); 

AND WHEREAS, pursuant to the Arbitration Agreement, the 
Respondents have produced certain information and documents relating to the 
issues in this Arbitration and the CES Contract (the " Respondents Information"); 

AND WHEREAS during the course of this Arbitration, the parties 
may produce additional information and documents relating to the • Information, 
the Respondents Information or the issues in this Arbitration (collectively referred 
to with the • Information and the Respondents Information as the "Confidential 
Information"); 

AND WHEREAS the Confidential Information is either not available 
to the general public and/ or is confidential in nature and, on the basis thereof, the 
parties have agreed to enter into a confidentiality agreement respecting the 
Confidential Information; 

NOW THEREFORE THIS AGREEMENT WITNESSES THAT, in 
consideration of the production of such information and documents and for other 
good and valuable consideration, the receipt and adequacy of which is hereby 
acknowledged, the undersigned parties hereby agree as follows: 

1. The undersigned acknowledge and agree that the statements in the Recitals of 
this Agreement are true and correct. 

2. Each of the undersigned hereby agree on behalf of itself and its directors, 
officers, employees, agents, partners, associates and advisors (including, 
without limitation, legal advisors) (collectively, "Representatives"), to receive 
and treat any of the Confidential Information produced by or on behalf of the 
other party or its Representatives, or which is made available for review by 



the other party or its Representatives now or in the future, as strictly 
confidential and proprietary information. 

3. For clarity, information will not be deemed Confidential Information that (i) 
becomes available in the public domain other than as a result of disclosure by 
the undersigned, or (ii) is not acquired from one of the undersigned or 
persons known by the recipient of the information to be in breach of an 
obligation of confidentiality and secrecy to one of the undersigned in respect 
of that information. 

4. The undersigned hereby covenant and agree that: 

(a) the Confidential Information will not be used by the undersigned or its 
Representatives, directly or indirectly, for any purpose except in connection 
with the matters at issue in this Arbitration; 

(b) the Confidential Information will be kept confidential and will not be 
disclosed in any manner whatsoever, in whole or in part, to any person or 
entity except those directly involved in this Arbitration and, in such event, 
only to the extent required in connection with the Arbitration and on 
condition that the persons to whom such Confidential Information is 
disclosed agree to keep such Confidential Information confidential and who 
are provided with a copy of this Agreement and agree to be bound by the 
terms hereof to the same extent as if they were parties hereto; 

(c) all reasonable, necessary and appropriate efforts will be made to safeguard 
the Confidential Information from disclosure to any person or entity other 
than as permitted hereby; and 

(d) the undersigned shall be responsible for any breach of this Agreement by any 
of its Representatives and shall, at its sole cost and expense, take all 
reasonable measures (including but not limited to court proceedings) to 
restrain its Representatives from and prohibited or unauthorized disclosure 
or use of the Confidential Information. 

5. The undersigned agree that the provisions of this Agreement will apply 
retroactively to any disclosure of Confidential Information that has been 
made to any person or entity as at the time of signing of this Agreement, and 
that such persons or entities will be provided with a copy of this Agreement 
and will be required to agree to be bound by the terms hereof to the same 
extent as if they were parties hereto. If such person or entity to which 
disclosure has been made does not agree to be bound by the terms of this 
Agreement, the undersigned agree to take all reasonable, necessary and 



appropriate efforts to re-acquire all Confidential Information that was 
previously disclosed to that person or entity, as well as any copies thereof or 
materials created in connection with the Confidential Information. 

6. In the event that either of the undersigned is requested or required (by oral 
questions, interrogatories, requests for information or documents in legal 
proceedings, subpoena, civil investigative demand m: other similar ·process) 
to disclose any of the Confidential Information, the undersigned agrees to 
provide the other party with prompt written notice of any such request or 
requirement in order to permit sufficient time for an application to Court for 
a protective order or other appropriate remedy. 

7. Each of the undersigned agrees that the other party does not and shall not 
have an adequate remedy at law in the event of a breach of this Agreement 
and that it will suffer irreparable damage and injury which shall entitle the 
other party to an injunction issued by a Court of competent jurisdiction 
restraining the disclosure of the Confidential Information or any part or parts 
thereof. For greater clarity, nothing in this Agreement shall be construed as 
prohibiting either of the undersigned from pursuing any other · legal or 
equitable remedies available to it, including the recovery of damages. 

8. Each of the undersigned agrees to return all Confidential Information which 
is provided to it by the other party, its Representatives and its witnesses 
when this Arbitration has been completed, without retaining any copies 
thereof. Each of the undersigned further agrees to arrange for all of its 
Representatives and witnesses to return all Confidential Information in the 
possession of or under the control of any of the Representatives or witnesses 
to the other party when this Arbitration has been completed, without 
retaining any copies thereof. 

9. The undersigned acknowledge and agree that this Agreement shall be 
governed by and construed in accordance with the laws of the Province of 
Ontario. If any provision of this Agreement is determined to be illegal, 
invalid or unenforceable by a court of competent jurisdiction, that provision 
will be severed and the remaining provisions will remain in full force and 
effect. 

10. Notwithstanding anything to the contrary in this Agreement, the 
undersigned each acknowledges that this Agreement, the Confidential 
Information, and any other document or agreement provided or entered into 
in connection with this Arbitration, or any part thereof or any information 
therein, may be required to be released pursuant to the provisions of the 



Freedom of Information and Protection of Privacy Act, R.S.O. 1990, c. F.31, as 
amended. 

11. The obligations of the undersigned under this Agreement shall be binding 
upon the undersigned, its successors and assigns and all of its 
Representatives, including without limitation, its legal advisors. 

, this 

In witness whereof, the undersigned have executed this Agreement at 

day of '2011. 

HER MAJESTY THE QUEEN IN RIGHT 
OF ONTARIO 

Per: -----------------------­
Name: 
Title: 

ONTARIO POWER AUTHORITY 

Per:. ______________________ ___ 

Name: 
Title: 

TRANSCANADA ENERGY LTD. 

Per:. ______________________ ___ 

Name: 

Title: 

• 
Per: __________________ ___ 

Name: 
Title: 



SCHEDULE "B" 

FULL AND FINAL RELEASE 

WHEREAS TRANSCANADA ENERGY LTD. ("TCE") and HER 

MAJESTY THE QUEEN IN RIGHT OF ONTARIO AND THE ONTARIO POWER 

AUTHORTIY (the "Respondents") have agreed to settle all matters outstanding between 

them in respect of and arising from the Southwest GTA Oean Energy Supply Contract 

dated as of October 9, 2009 ("CES Contract") the letter dated October 7, 2010 by which the 

Ontario Power Authority (the "OPA'') terminated the CBS Contract and acknowledged 

that TCE was entitled to its reasonable damages (the "October 7 Letter") and TCE's claim 

that is the subject of a Notice given by it dated April27, 2011 pursuant to section 22 (c) of 

the Proceedings Against the Crown Act (the "Oaim"); 

IN CONSIDERATION of the payment of the settlement amount agreed by 

the parties for all claims arising from the CES Contract, the October 7 Letter and the Claim 

[as set out in the tlits~# ,ti!le {;!fcliJ'cuirte~fs~tt-iJ1g ()4fieitiell1~rit t!!rJils/a]:i>ifl:~tfcl1:tjl.w.if.d] 
] (the "Arbitration") and/ or in consideration of the payment of the Final Award· made in 

the arbitration proceedings between TCE and the Respondents pursuant to an Arbitration 

Agreement dated ~, and the payment by the Respondents to TCE of the sum of $5.00 (five 

dollars) and for other good and valuable consideration, the receipt and sufficiency of which 

is hereby acknowledged, by the undersigned, TCE, its directors, officers, employees, 

agents, servants, administrators, successors, shareholders, members, subsidiaries, affiliates, 

insurers, assigns and related parties from time to time (collectively, the "Releasor"); 

THE RELEASOR HEREBY RELEASES, ACQUITS, AND FOREVER 

DISCHARGES WITHOUT QUALIFICATION the Respondents and their respective 

directors, officers, employees, agents, successors, subsidiaries, affiliates, insurers and 

assigns (the "Releasees") from all manner of actions, causes of action, suits, proceedings, 

debts, dues, accounts, obligations, bonds, covenants, duties, contracts, complaints, claims 



and demands for damages, monies, losses, indemnities, costs, interests in loss, or injuries 

howsoever arising which hereto may have been or may hereafter be sustained by the 

Releasor arising out of, in relation to or in connection with the CES Contract, the October 7 

Letter, the Claim or the Arbitration and from any and all actions, causes of action, claims or 

demands of whatsoever nature, whether in contract or in tort or arising as a fiduciary duty 

or by virtue of any statute or otherwise or by reason of any damage, loss or injury arising 

out of the matters set forth above and, without limiting the generality of the foregoing, 

from any and all matters that were raised or could have been raised in respect to or arising 

out of the CES Contract, the October 7 Letter or the Claim. Notwithstandnig the foregoing, 

nothing in this Release will limit, restrict or alter the obligations of the Respondents to 

comply with the terms of any settlement agreement with the Releasor or to comply with 

any Final Award made in favour of the Releasor. 

IT IS UNDERSTOOD AND AGREED that this Full and Final Release is 

intended to cover, and does cover: (a) not only all known injuries, losses and damages, in 

respect of and arising from the CES Contract, the October 7 Letter and the Claim, but also 

injuries, losses and damages not now known or anticipated but which may later develop or 

be discovered, including all the effects and consequences thereof, and (b) any and all of the 

claims or causes of action that could have been made at the Arbitration by the Releasor 

against the Releasees, in respect of and arising from the CES Contract, the October 7 Letter 

or the Claim, and that this Full and Final Release is to be construed liberally as against the 

Releasor to fulfill the said intention. 

AND FOR THE SAID CONSIDERATION it is agreed and understood 

that, the Releasor will not make any claim in respect of and arising from the CES Contract, 

the October 7 Letter or the Claim or take any proceedings, or continue any proceedings 

against any other person or corporation who might claim, in any manner or forum, 

contribution or indemnity in common law or in equity, or under the provisions of any 

statute or regulation, from any other party discharged by this Full and Final Release. 



IT IS UNDERSTOOD AND AGREED that this Full and Final Release shall 

operate . conclusively as an estoppel in the event of any claim, action, complaint or 

proceeding which might be brought in the future by the Releasor with respect to the 

matters covered by this Full and Final Release and arising from the CES Contract, the 

October 7 Letter or the Claim and the Arbitration. This Full and Final Release may be 

pleaded in the event any such claim, action, complaint or proceeding is brought, as a 

complete defence and reply, and may be relied upon in any proceeding to dismiss the 

claim, action, complaint or proceeding on a summary basis and no objection will be raised 

by any party in any subsequent action that the other parties in the subsequent action were 

not privy to the formation of this Full and Final Release. 

AND FOR THE SAID CONSIDERATION the Releasor represents and 

warrants that it has not assigned to any person, firm, or corporation any of the actions, 

causes of action, claims, debts, suits or demands of any nature or kind arising from the CES 

Contract, the October 7 Letter or the Oaim which it has released by this Full and Final 

Release. 

IT IS FURTHER UNDERSTOOD AND AGREED that neither the Releasor 

nor the Releasees admits liability or obligation of any kind whatsoever in respect of the 

CES Contract, the October 7 Letter or the Claim. 

IT IS FURTHER UNDERSTOOD AND AGREED that the facts and terms 

of this Full and Final Release and the settlement underlying it will be held in confidence 

and will receive no publication either oral or in writing, directly or indirectly, unless 

deemed essential on auditor's or accountants' written advice for financial statements or 

income tax purposes, or for the purpose of any judicial proceeding, in which event the fact 

the settlement is made without admission of liability will receive the same publication 

simultaneously or as may be required by law, including without limitation, the disclosure 

requirements of applicable securities law. 



IT IS FURTHER UNDERSTOOD AND AGREED that this Full and Final 

Release shall be binding upon and enure to the benefit of the successors or assigns as the 

case may be, of all the parties to this Full and Final Release. 

IT IS FURTHER UNDERSTOOD AND AGREED that this Full and Final 

Release shall be governed by the laws of the Province of Ontario and the laws of Canada 

applicable therein. TCE attorns to the non-exclusive jurisdiction of the courts of the 

Province of Ontario in respect of any dispute arising from or in connection with or in 

consequence of this Full and Final Release. 

TCE ACKNOWLEDGES AND AGREES that it fully understands the 

terms of this Full and Final Release and has delivered same voluntarily, after receiving 

independent legal advice, for the purpose of making full and final compromise and 

settlement of the claims and demands which are the subject of this Full and Final Release. 

DATED this ____ day of _____ ____, 2011. 

TRANSCANADA ENERGY LTD. 

By: 

Title 







Crystal Pritchard 

From: 
Sent: 
To: 
Cc: 
Subject: 

Folks, 

James Hinds Uim_hinds@irish-line.com] 
Wednesday, August 03, 2011 7:38AM 
Michael Lyle; Amir Shalaby; JoAnne Butler 
Colin Andersen 
Confidential - TCE and Lennox 

As I am plowing through the slide deck, I was struck by the two statements on Slide 9, namely 
that Replacement Projects might cost the ratepayer more than our worst case scenario in the 
event that it were to go to litigation. 

Mathematically true, but not the full story and not an accurate reading of where we find 
ourselves right now. 

If it were to go to litigation and if the ratepayer is assumed to bear the full burden of the 
outcome, the ratepayer gets no electrons. If a Replacement Project is done, the ratepayer 
gets electrons .. we should be biased towards some form of Replacement Project. 

When we were in negotiations with TCE about a KW peaker, we tried to establish parameters 
whereby we could accommodate TCE's costs on the cancelled 94SMW Oakville combined cycle plant 
within the envelope of a 588MW peaker. Slides 8 and 18, previously seen by the Board. We 
established an "out edge" of this envelope in respect of a peaker; this was not acceptable to 
TCE. 

When IO took over negotiations, they changed the envelope to Lennox, an antiquated 2,188MW 
baseload dual fuel plant and Nantikoke, a 4,488MW coal-to-gas conversion opportunity. On the 
face of it, it makes more sense that TCE's demands can be accommodated by folding in the 
business proposition of a 945MW combined cycle plant into either of these alternative sites. 

The question isn't just "cost to the ratepayer"- it is "value to the ratepayer". 

Let's focus on Lennox. Since 2886, Lennox has been running on a yearly contract which 
presently costs the ratepayer $118MM per year. And for what? What is its capacity 
utilization? The only time I've seen it running recently was once during the heat spell this 
past July. It is my understanding that OPG has written the plant off to zero and has filed 
notice to close it; the only reason it is still running is the must-run contract. Absent the 
TCE discussion, we were wanting to extend the contract on Lennox for three to ten years. What 
is the NPV of that contract extension - $388MM to $988MM by a quick calculation. What value 
does running Lennox this way create for the ratepayer? 

If the proposed Lennox rebuild eliminates some or all of those costs currently borne by the 
ratepayer, isn't that a source of ratepayer value? 

My point is that the real question here is this: what is the value for ratepayer of Lennox as 
presently run and Lennox reconfigured with the Oakville turbines? Costs to the ratepayer 
under the latter will probably be higher, but the question is the value to the ratepayer. We 
need to have a more practical and financially articulate position before we engage in this 
discussion this afternoon. 

Jim Hinds 
(416) 524-6949 
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Crystal Pritchard 

From: JoAnne Butler 
Sent: 
To: 
Subject: 

Wednesday, August 03, 2011 8:04AM 
f\llichael KiHeavy; Michael Lyie; Amir Shalaby 
Re: Confidential - TCE and Lennox 

can we discuss response at ETM? 

Original Message ----­
From: Michael Killeavy 
Sent: Wednesday, August 03, 2011 07:44 AM 
To: Michael Lyle 
Cc: JoAnne Butler -
Subject: Re: Confidential -. TCE and Lennox 

Based on TCE's position in the negotiations, the all-in cost of the K-W peaker in terms of 
CAPEX, sunk costs, financial value of OGS is more expensive than our worst outcome under 
litigation - in the litigation scenario we'd forego CAPEX outlays. 

I'll have to think about Jim's question/comment some more. There is value in having a 
peaking plant, I suppose. Amir will need to weigh in, though. Is the value perhaps the 
avoided cost of imported power? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

Original Message ----­
From: Michael Lyle 
Sent: Wednesday, August 03, 2011 07:39 AM 
To: Michael Killeavy 
Subject: Fw: Confidential - TCE and Lennox 

Do you want to address this? 

Original Message 
From: James Hinds [mailto:jim hinds@irish-line.com] 
Sent: Wednesday, August 03, 2011 07:38 AM 
To: Michael Lyle; Amir Shalaby; JoAnne Butler 
Cc: Colin Andersen 
Subject: Confidential - TCE and Lennox 

Folks, 

As I am plowing through the slide deck, I was struck by the two statements on Slide 9, namely 
that Replacement Projects might cost the ratepayer more than our worst case scenario in the 
event that it were to go to litigation. 
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Mathematically true, but not the full story and not an accurate reading of where we find 
ourselves right now. 

If it were to go to litigation and if the ratepayer is assumed to bear the full burden of the 
outcome, the ratepayer gets no electrons. If a Replacement Project is done, the ratepayer 
gets electrons. We should be biased towards some form of Replacement Project. 

When we were in negotiations with TCE about a KW peaker, we tried to establish parameters 
whereby we could accommodate TCE's costs on the cancelled 94SMW Oakville combined cycle plant 
within the envelope of a S00MW peaker. Slides 8 and 10, previously seen by the Board. We 
established an "out edge" of this envelope in respect of a peaker; this was not acceptable to 
TCE. 

When IO took over negotiations, they changed the envelope to Lennox, an antiquated 2,100MW 
baseload dual fuel plant and Nantikoke, a 4,400MW coal-to-gas conversion opportunity. On the 
face of it, it makes more sense that TCE's demands can be accommodated by folding in the 
business proposition of a 94SMW combined cycle plant into either of these alternative sites. 

The question isn't just "cost to the ratepayer"- it is "value to the ratepayer". 

Let's focus on Lennox. Since 2006, Lennox has been running on a yearly contract which 
presently costs the ratepayer $110MM per year. And for what? What is its capacity 
utilization? The only time I've seen it running recently was once during the heat spell this 
past July. It is my understanding that OPG has written the plant off to zero and has filed 
notice to close it; the only reason it is still running is the must-run contract. Absent the 
TCE discussion, we were wanting to extend the contract on Lennox for three to ten years. What 
is the NPV of that contract extension - $300MM to $900MM by a quick calculation. What value 
does running Lennox this way create for the ratepayer? 

If the proposed Lennox rebuild eliminates some or all of those costs currently borne by the 
ratepayer, isn't that a source of ratepayer value? 

My point is that the real question here is ~his: what is the value for ratepayer of Lennox as 
presently run and Lennox reconfigured with the Oakville turbines? Costs to the ratepayer 
under the latter will probably be higher, but the question is the value to the ratepayer. We 
need to have a more practical and financially articulate position before we engage in this 
discussion this afternoon. 

Jim Hinds 
(416) S24-6949 
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Crystal Pritchard 

From: Irene Mauricette 
Sent: 
To: 

Wednesday, August 03, 2011 9:49AM 
Colin Andersen 

Cc: 
Subject: 

Michael Lyle; John Zych; Nimi Visram 
FW: Slide Deck - PowerPoint 

Attachments: 1 - TCE Board Presentation 2 Aug 2011 v6.pdf 

Colin, attached is the slide deck resaved to pdf. I've tested the file on the iPad in Good Reader and can view all the 
slides. Please let me know if this file works, or I can recreate the pdf. 

Thnx 
Nimi 

Nlmi Visram on behalf of 
Irene Mauricette 
Executive Assistant to 
The Chief Executive Officer 

Ontario Power Authority 
120 Adelaide street West, Suite 1600 
Toronto ON M5H 1T1 

Direct: 
FAX: 
Email: 

Web: 

416 969 6010 
416 969 6380 
irene.mauricette@powerauthoritv.on.ca 

www.powerauthoritv.on.ca 

From: Nimi Visram 
Sent: August 3, 2011 9:38 AM 
To: Nimi Visram 
Cc: Irene Mauricette 
Subject: Slide Deck - PowerPoint 

Nimi Vis ram 1 Ontario Power Authority I Executive Assistant & Board Coordinator, to General Counsel & Vice President, legal, Aboriginal and 

Regulatory Affairs 
120 Adelaide St W., Suite 1600 1 Toronto, Ontario, MSH 1Tl 
liifPhone: 416.969.60271 ""'Fax: 416.969.6383II8J Email: nimi.visram@powerauthoritv.on.ca 

J;, Please consider your environmental responsibility before printing this email. 
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Crystal Pritchard 

From: Michael Lyle 
Sent: 
To: 

Wednesday, Augus\ 03, 2011 1 0:59 AM 
Amir Shalaby; JoAnne Butler 

Subject: RE: Response to Jim's questions : Confidential - TCE and Lennox 

I have invited you to a pre-meeting at 4 with Jim, JoAnne, Michael K and myself to discuss 
his question. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario ~ower Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, MSH 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named 
recipient(s) above and may contain information that is privileged, confidential and/or exempt 
from disclosure under applicable law. If you are not the intended recipient(s), any 
dissemination, distribution or copying of this e-mail message or any files transmitted with 
it is strictly prohibited. If you have received this message in error, or are not the named 
recipient(s), please notify the sender immediately and delete this e-mail message 

-----Original Message----­
From: Amir Shalaby 
Sent: August 3, 2011 10:46 AM 
To: JoAnne Butler; Michael Lyle 
Subject: Response to Jim's questions : Confidential - TCE and Lennox 

Did you discuss this? I can provide the response at the meeting or now by email, what is your 
guidance? 

Original Message ----­
From: JoAnne Butler 
Sent: Wednesday, August 03, 2011 08:03 AM 
To: Michael Killeavy; Michael Lyle; Amir Shalaby 
Subject: Re: Confidential - TCE and Lennox 

Can we discuss response at ETM? 

Original Message ----­
From: Michael Killeavy 
Sent: Wednesday, August 03, 2011 07:44 AM 
To: Michael Lyle 
Cc: JoAnne Butler 
Subject: Re: Confidential - TCE and Lennox 

Based on TCE's position in the negotiations, the all-in cost of the K-W peaker in terms of 
CAPEX, sunk costs, financial value of OGS is more expensive than our worst outcome under 
litigation - in the litigation scenario we'd forego CAPEX outlays. 
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I'll have to think about Jim's question/comment some more. There is value in having a 
peaking plant, I suppose. Amir will need to weigh in, though .. Is the value perhaps the 
avoided cost of imported power? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

Original Message ----­
From: Michael Lyle 
Sent: Wednesday, August 03, 2011 07:39 AM 
To: Michael Killeavy 
Subject: Fw: Confidential - TCE and Lennox 

Do you want to address this? 

Original Message 
From: James Hinds [mailto:jim_hinds@irish-line.com] 
Sent: Wednesday, August 03, 2011 07:38 AM 
To: Michael Lyle; Amir Shalaby; JoAnne Butler 
Cc: Colin Andersen 
Subject: Confidential - TCE and Lennox 

Folks, 

As I am plowing through the slide deck, I was struck by the two statements on Slide 9, namely 
that Replacement Projects might cost the ratepayer more than our worst case scenario in the 
event that it were to go to litigation. 

Mathematically true, but not the full story and not an accurate reading of where we find 
ourselves right now. 

If it were to go to litigation and if the ratepayer is assumed to bear the full burden of the 
outcome, the ratepayer gets no electrons. If a Replacement Project is done, the ratepayer 
gets electrons. We should be biased towards some form of Replacement Project. 

When we were in negotiations with TCE about a KW peaker, we tried to establish parameters 
whereby we could accommodate TCE's costs on the cancelled 945MW Oakville combined cycle plant 
within the envelope of a 500MW peaker. Slides 8 and 10, previously seen by the Board. We 
established an "out edge" of this envelope in respect of a peaker; this was not acceptable to 
TCE. 

When IO took over negotiations, they changed the envelope to Lennox, an antiquated 2,100MW 
baseload dual fuel plant and Nantikoke, a 4,400MW coal-to-gas conversion opportunity. On the 
face of it, it makes more sense that TCE's demands can be accommodated by folding in the 
business proposition of a 945MW combined cycle plant into either of these alternative sites. 

The question isn't just "cost to the ratepayer" -it is "value to the ratepayer". 
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Let's focus on Lennox. Since 2€H36, Lennox has been running on a yearly contract which 
presently costs the ratepayer $110MM per year. And for what? What is its capacity 
utilization? The only time I've seen it running recently was once during the heat spell this 
past July. It is my understanding that OPG has written the plant off to zero and has filed 
notice to close it; the only reason it is still running is the must-run contract. Absent the 
TCE discussion, we were wanting to extend the contract on Lennox for three to ten years. What 
is the NPV of that contract extension - $300MM to $900MM by a quick calculation. What value 
does running Lennox this way create for the ratepayer? 

If the proposed Lennox rebuild eliminates some or all of those costs currently borne by the 
ratepayer, isn't that a source of ratepayer value? 

My point is that the real question here is this: what is the value for ratepayer of Lennox as 
presently run and. Lennox reconfigured with the Oakville turbines? Costs to the ratepayer 
under the latter will probably be higher, but the question is the value to the ratepayer. We 
need to have a more practical and financially articulate position before we engage in this 
discussion this afternoon. 

Jim Hinds 
(416) 524-6949 
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Crystal Pritchard 

From: Michael. Lyle 
Sent: 
To: 
Cc: 

Wednesday, August 03, 2011 11:00 AM 
'James Hinds'; Amir Shalaby; JoAnne Butler 
Colin Andersen 

Subject: RE: Confidential - TCE and Lennox 

You and I are scheduled to meet at 4pm to prep for the Board call. I have invited Amir, 
JoAnne and Michael Killeavy along to that meeting to discuss your question with you. 

Michael Lyle 
General Counsel and Vice President 
Legal,- Aboriginal-& Regulatory Affairs· 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, MSH 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named 
recipient(s) above and may contain information that is privileged, confidential and/or exempt 
from disclosure under applicable law. If you are not the intended recipient(s), any 
dissemination, distribution or copying of this e-mail message or any files transmitted with 
it is strictly prohibited. If you have received this message in error, or are not the named 
recipient(s), please notify the sender immediately and delete this e-mail message 

-----Original Message-----
From: James Hinds [mailto:iim hinds@irish-line.com] 
Sent: August 3, 2011 7:38 AM 
To: Michael Lyle; Amir Shalaby; JoAnne Butler 
Cc: Colin Andersen 
Subject: Confidential - TCE and Lennox 

Folks, 

As I am plowing through·the slide deck, I was struck by the two statements on Slide 9, namely 
that Replacement Projects might cost the ratepayer more than our worst case scenario in the 
event that it were to go to litigation. 

Mathematically true, but not the full story and not an accurate reading of where we find 
ourselves right now. 

If it were to go to litigation and if the ratepayer is assumed to bear the full burden of the 
outcome, the ratepayer gets no electrons. If a Replacement Project is done, the ratepayer 
gets electrons. We should be biased towards some form of Replacement Project. 

When we were in negotiations with TCE about a KW peaker, we tried to establish parameters 
whereby we could accommodate TCE's costs on the cancelled 945MW Oakville combined cycle plant 
within the envelope of a 500MW peaker. Slides 8 and 10, previously seen by the Board. We 
established an "out edge" of this envelope in respect of a peaker; this was not acceptable to 
TCE. 
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When IO took over negotiations, they changed the envelope to Lennox, an antiquated 2,100MW 
baseload dual fuel plant and Nantikoke, a 4,400MW coal-to-gas conversion opportunity. On the 
face of it, it makes more sense that TCE's demands can be accommodated by folding in the 
business proposition of a 945MW combined cycle plant into either of these alternative sites. 

The question isn't just "cost to the ratepayer" -it is "value to the ratepayer". 

Let's focus on Lennox. Since 2006, Lennox has been running on a yearly contract which 
presently costs the ratepayer $110MM per year. And for what? What is its capacity 
utilization? The only time I've,seen it running recently was once during the heat spell this 
past July. It is my understanding that OPG has written the plant off to zero and has filed 
notice to close it; the only reason it is still running is the must-run contract. Absent the 
TCE discussion, we were wanting to extend the contract on Lennox for three to ten years. What, 
is the NPV of that contract extension - $380MM to $900MM by a quick calculation. What value 
does running Lennox this way create for the ratepayer? 

If the proposed Lennox rebuild eliminates some or all of those costs currently borne by the 
ratepayer, isn't that a source of ratepayer value? 

My point is that the real question here is this: what is the value for ratepayer of Lennox as 
presently run and Lennox reconfigured with the Oakville turbines? Costs to the ratepayer 
under the latter will probably be higher, but the question is the value to the ratepayer. We 
need to have a more practical and financially art1culate position before we engage in this 
discussion this afternoon. 

Jim Hinds 
(416) 524-6949 
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Crystal Pritchard 

From: Amir Shalaby 
Sent: 
To: 

Wednesday, August 03, 2011 11:02 AM 
Michael Lyle; JoAnne. Butler 

Subject: Re: Response to Jim's questions : Confidential - TCE and Lennox 

Thanks 

Original Message ----­
From: Michael Lyle 
Sent: Wednesday, August 03, 2011 10:59 AM 
To: Amir Shalaby; JoAnne Butler 

·Subject: RE: Response to Jim's questions Confidential - TCE and Lennox 

I have invited you- to a pre-meeting at 4 with Jim, JoAnne, Michael K and myself to discuss 
his question. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named 
recipient(s) above and may contain information that is privileged, confidential and/or exempt 
from disclosure under applicable law. If you are not the intended recipient(s), any 
dissemination, distribution or copying of this e-mail message or any files transmitted with 
it is strictly prohibited. If you have received this message in error, or are not the named 
recipient(s), please notify the sender immediately and delete this e-mail message 

-----Original Message----­
From: Amir Shalaby 
Sent: August 3, 2011 10:46 AM 
To: JoAnne Butler; Michael Lyle 
Subject: Response to Jim's questions : Confidential- TCE and Lennox 

Did you discuss this? I can provide the response at the meeting or now by email, what is your 
guidance? 

Original Message ----­
From: JoAnne Butler 
Sent: Wednesday, August 03, 2011 08:03 AM 
To: Michael Killeavy; Michael Lyle; Amir Shalaby 
Subject: Re: Confidential - TCE and Lennox 

Can we discuss response at ETM? 

Original Message 
From: Michael Killeavy 
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Sent: Wednesday, August 83, 2811 87:44 AM 
To: Michael Lyle 
Cc: JoAnne Butler 
Subject: Re: Confidential - TCE and Lennox 

Based on TCE's position in the negotiations, the all-in cost of the K-W peaker in terms of 
CAPEX, sunk costs, financial value of OGS is more expensive than our worst outcome under 
litigation - in the litigation scenario we'd forego CAPEX outlays. 

I'll have to think about Jim's question/comment some more. There is value in having a 
peaking plant, I suppose. Amir will need to weigh in, though. Is the value perhaps the 
avoided cost of imported power? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1688 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6871 (fax) 
416-528-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

Original Message ----­
From: Michael Lyle 
Sent: Wednesday, August 83, 2811 87:39 AM 
To: Michael Killeavy 
Subject: Fw: Confidential - TCE and Lennox 

Do you want to address this? 

Original Message 
From: James Hinds [mailto:jim_hinds@irish-line.com] 
Sent: Wednesday, August 83, 2811 87:38 AM 
To: Michael Lyle; Amir Shalaby; JoAnne Butler 
Cc: Colin Andersen 
Subject: Confidential - TCE and Lennox 

Folks, 

As I am plowing through the slide deck, I was struck by the two statements on Slide 9, namely 
that Replacement Projects might cost the ratepayer more than our worst case scenario in the 
event that it were to go to litigation. 

Mathematically true, but not the full story and not an accurate reading of where we find 
ourselves right now. 

If it were to go to litigation and if the ratepayer is assumed to bear the full burden of the 
outcome, the ratepayer gets no electrons. If a Replacement Project is done, the ratepayer 
gets electrons. We should be biased towards some form of Replacement Project. 

When we were in negotiations with TCE about a KW peaker, we tried to establish parameters 
whereby we could accommodate TCE's costs on the cancelled 945MW Oakville combined cycle plant 
within the envelope of a 588MW peaker. Slides 8 and 10, previously seen by the Board. We 
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established an "out edge" of this envelope in respect of a peaker; this was not acceptable to 
TCE. 

When IO took over negotiations, they changed the envelope to Lennox, an antiquated 2,100MW 
baseload dual fuel plant and Nantikoke, a 4,400MW coal-to-gas conversion opportunity. On the 
face of it, it makes more sense that TCE's demands can·be accommodated by folding in the 
business proposition of a 945MW combined cycle plant into either of these alternative sites. 

The question isn't just "cost to the ratepayer" -it is "value to the ratepayer". 

Let's focus on Lennox. Since 2006, Lennox has been_running on a yearly contract which 
presently costs the ratepayer $110MM per year. And for what? What is its capacity 
utilization? The only time I've seen it running recently was once during the heat spell this 
past July. It is my understanding that OPG has written the plant off to zero and has filed 
notice to clos~ it; theonly reason it is still running is the must-run contract. Absent the 
TCE discussion, we were wanting to extend the contract on Lennox for three to ten years. What 
is the NPV of that contract extension - $300MM to $900MM by a quick calculation. What value 
does running Lennox this way create for the ratepayer? 

If the proposed Lennox rebuild eliminates some or all of those costs currently borne by the 
ratepayer, isn't that a source of ratepayer value? 

My point is that the real question here is this: what is the value for ratepayer of Lennox as 
presently run and Lennox reconfigured with the Oakville turbines? Costs to the ratepayer 
under the latter will probably be higher, but the question is the _value to the ratepayer. We 
need to have a more practical and financially articulate position before we engage in this 
discussion this afternoon. 

Jim Hinds 
(416) 524-6949 
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Crystal Pritchard 

From: Michael Lyle 
Sent: 
To: 
Cc: 

Wednesday, August 03, 2011 11:20 AM 
'James Hinds'; Amir Shalaby; JoAnne Butler 
Colin Andersen 

Subject: RE: Confidential - TCE and Lennox 

Ok. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority-
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named 
recipient(s) above and may contain information that is privileged, confidential and/or exempt 
from disclosure under applicable law. If you are not the intended recipient(s), any 
dissemination, distribution or copying of this e-mail message or any files transmitted with 
it is strictly prohibited. If you have received this message in error, or are not the named 
recipient(s), please notify the sender immediately and delete this e-mail message 

-----Original Message-----
From: James Hinds [mailto:jim_hinds@irish-line.com] 
Sent: August 3, 2011 11:19 AM 
To: Amir Shalaby; JoAnne Butler; Michael Lyle 
Cc: Colin Andersen 
Subject: RE: Confidential - TCE and Lennox 

OK. You and I will need the first 10 minutes to block through the staging of the meeting, 
including the handling of visitors like Livingston and Oslers. Leaves us about 15 minutes to 
discuss Lennox. 

Jim Hinds 
(416) 524-6949 

-----Original Message-----
From: "Michael Lyle" [Michael. Lyle@powerauthori ty. on. ca] 
Date: 08/03/2011 11:00 AM 
To: "James Hinds" <jim_hinds@irish-line.com>, "Amir Shalaby" 
<Amir.Shalaby@powerauthority.on.ca>, "JoAnne Butler" <joanne.butler@powerauthority.on.ca> 
CC: "Colin Andersen" <Colin.Andersen@powerauthority.on.ca> 
Subject: RE: Confidential - TCE and Lennox 

You and I are scheduled to meet at 4pm to prep for the Board call. I have invited Amir, 
JoAnne and Michael Killeavy along to that meeting to discuss your question with you. 

Michael Lyle 
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General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, MSH 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named 
recipient(s) above and may contain information that is privileged, confidential and/or exempt 
from disclosure under applicable law. If you are not the intended recipient(s), any 
dissemination, distribution or copying of this e-mail message or any files transmitted with 
it is strictly prohibited. If you have received this message in error, or are not the named 
recipient(s), please notify the sender immediately and delete this e-mail message 

This e-mail message and any files transmitted with it are intended only for the named 
recipient(s) above and may contain information that is privileged, confidential and/or exempt 
from disclosure under applicable law. If you are not the intended recipient(s), any 
dissemination, distribution or copying of this e-mail message or any files transmitted with 
it is strictly prohibited. If you have received this message in error, or are not the named 
recipient(s), please notify the sender immediately and delete this e-mail message. 

-----Original Message-----
From: James Hinds [mailto:jim_hinds@irish-line.com] 
Sent: August 3, 2011 7:38 AM 
To: Michael Lyle; Amir Shalaby; JoAnne Butler 
Cc: Colin Andersen 
Subject: Confidential - TCE and Lennox 

Folks, 

As I am plowing through the slide deck, I was struck by the two statements on Slide 9, namely 
that Replacement Projects might cost the ratepayer more than our worst case scenario in the 
event that it were to go to litigation. 

Mathematically true, but not the full story and not an accurate reading of where we find 
ourselves right now. 

If it were to go to litigation and if the ratepayer is assumed to bear the full burden of the 
outcome, the ratepayer gets no electrons. If a Replacement Project is done, the ratepayer 
gets electrons. We should be biased towards some form of Replacement Project. 

When we were in negotiations with TCE about a KW peaker, we tried to establish parameters 
whereby we could accommodate TCE's costs on the cancelled 945MW Oakville combined cycle plant 
within the envelope of a 500MW peaker. Slides 8 and 10, previously seen by the Board. We 
established an "out edge" of this envelope in respect of a peaker; this was not acceptable to 
TCE. 

When IO took over negotiations, they changed the envelope to Lennox, an antiquated 2,100MW 
baseload dual fuel plant and Nantikoke, a 4,400MW coal-to-gas conversion opportunity. On the 
face of it, it makes more sense that TCE's demands can be accommodated by folding in the 
business proposition of a 945MW combined cycle plant into either of these alternative sites. 
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The question isn't just "cost to the ratepayer" .- it is "value to the ratepayer". 

Let's focus on Lennox. Since 2006, Lennox has been running on a yearly contract which 
presently costs the ratepayer $110MM per year. And for what? What is its capacity 
utilization? The only time I've seen it running recently was once during the heat spell this 
past July. It is my understanding that OPG has written the plant off to zero and has filed 
notice to close it; the only reason it is still running is the must-run contract. Absent the 
TCE discussion, we were wanting to extend the contract on Lennox for three to ten years. What 
is the NPV of that contract extension - $300MM to $900MM by a quick calculation. What value 
does running Lennox this way create for the ratepayer? 

If the proposed Lennox rebuild eliminates some or all of those costs currently borne by the 
ratepayer, isn't that a source of ratepayer value? 

My point is that the real question here is this: what is the value for ratepayer of Lennox as 
presently run and Lennox reconfigured with the Oakville turbines? Costs to the ratepayer 
under the latter will probably be higher, but the question is the value to the ratepayer. We 
need to have a more practical and financially articulate position before we engage in this 
discussion this afternoon. 

Jim Hinds 
(416) 524-6949 
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Crystal Pritchard 

From: 
Sent: 

Dermot Muir [Dermot.Muir@infrastructureontario.ca] 
Wednesday, August 03, 2011 1:33 PM 

To: Michael Lyle 
Cc: Nadine Brammer 
Subject: Arbitration Agreement 
Attachments: Arbitration Agreement. pdf 

Michael: 

Please find attached the execution copy of the agreement. Pending approval by your Board could I please ask you to 
arrange for execution and return to me. I will forward to TCE. 

Thanks a lot for all your help on this matter. It would be nice to meet you in person. I will ask my assistant to be in 
touch with yours and try to arrange a lunch for us. 

Regards 

Dermot 

Dermot P. Muir 
General Counsel and Corporate Secretary 
Infrastructure Ontario 
777 Bay Street, 9th Floor 
Toronto, Ontario 
M5G2C8 
416-325-2316 
416-204-6130 (fax) 
Dermot.Muir@infrastructureontario.ca 

SOLICITOR/CLIENT PRIVILEGE 

This e-mail is intended only for the personal and confidential use of the recipient(s) named above. If the reader of this e-mail is not 
an intended recipient, you have received this e-mail in error and any review, dissemination, distribution or copying is strictly 
prohibited. If you have received this e-mail in error, please notify the sender immediately by return e-mail and permanently delete 
the copy you received. 
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Crystal Pritchard 

From: Michael Killeavy 
Sent: Wednesday, August 03, 2011 1 :54 PM 

Michael Lyle; JoAnne Butler To: 
Subject: FW: Confidential - TCE and Lennox 

Kevin's provided some background on Lennox GS for us. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority· 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
M5H 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Kevin Dick 
Sent: August 3, 2011 9:36 AM 
To: Michael Killeavy 
Subject: RE: Confidential - TCE and Lennox 

A few notes/clarifications on Lennox and the arbitration agreement: 
1. The Lennox contract is roughly 5e to 6e MM dollars per year. 6e MM dollars represents 

the fixed costs, variable costs and 5% cost of capital for Lennox less the market 
revenues Lennox makes. I think the 11e MM dollar number referenced in the email below 
is a gross number but I would not consider it appropriate as an assessment of the cost 
of Lennox. OPG has likely written off the asset but the OPA is not paying any 
depreciation costs for the facility. The NPV of the contract extension based on a 6e MM 
annual costs is roughly see MM. 

2. While there are questions regarding Lennox's usefulness a practical question arises 
regarding the conversion of Nanticoke and Lambton. Lennox is a dual fuel facility 
providing 21ee MW of capacity at the relatively low cost of 6e MM/year (2,see $/MW­
month). Why would we be contemplating a conversion of Nanticoke costing over see MM 
dollars (3Se MM dollars for a pipeline and- se ·MM· dollars per unit converted) with an 
operating cost of 27 MM dollars per year per unit when Lennox already has the 
infrastructure in place and has comparable, if not lower, operating costs (the heat 
rates are comparable). If Nanticoke, or Lambton for that matter, are required as 
capacity resources but Lennox is deemed to not be in the ratepayers interest I think 
that raises serious questions on our planning decisions. Reconfiguring the Lennox 
facility will likely not be a positive net value for ratepayers, however I recognise 
this is about minimising negative value rather than maximising positive value. 

3. Personally, I think building a combined cycle at Nanticoke makes the most sense but the 
plans to convert Nanticoke should be abandoned. I think that getting a deal done for 
KWCG would have been a better option but it now appears as though that opportunity has 
passed. I do agree with Jim's assessment of the situation. Better to get some value for 
ratepayers than have a settlement paid to TCE with no generation being installed but I 
am unsure if cancelling the current Lennox contract is the right route. I think a look 
at Nanticoke as the appropriate site is likely the better route. 
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Kevin Dick, P. Eng. 
Director, Clean Energy Procurement 
Electricity Resources 

Ontario Power Authority 
12e Adelaide st w, Suite 16ee 
Toronto, ON MSH 1T1 
T: 416.969.6292 
F: 416.967.1947 

This e-mail message and any files transmitted with it are intended only for the named 
recipient(s) above and may contain information that is privileged, confidential and/or exempt 
from disclosure under applicable law. If you are not the intended recipient(s), any 
dissemination, distribution or copying of this e-mail message or any files transmitted with 
it is strictly prohibited. If you have received this message· in error, or are not the named 
recipient(s), please notify the sender immediately and delete this e-mail message. 

-----Original Message----­
From: Michael Killeavy 
Sent: August 3, 2e11 8:24 AM 
To: Kevin Dick 
Subject: FW: Confidential- TCE andLennox 

Please see below. It deals with Lennox. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
12e Adelaide Street West, Suite 16ee 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-52e-9788 (CELL) 
416-967-1947 (FAX) 

-----Original Message----­
From: Michael Lyle 
Sent: August 3, 2e11 7:39 AM 
To: Michael Killeavy 
Subject: Fw: Confidential - TCE and Lennox 

Do you want to address this? 

Original Message -----
From: James Hinds [mailto:jim_hinds@irish-line.coni] 
Sent: Wednesday, August e3, 2e11 e7:38 AM 
To: Michael Lyle; Amir Shalaby; JoAnne Butler 
Cc: Colin Andersen 
Subject: Confidential - TCE and Lennox 

Folks, 
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As I am plowing through the slide deck, I was struck by the two statements on Slide 9, namely 
that Replacement Projects might cost the ratepayer more than our worst case scenario in.the 
event that it were to go to litigation. 

Mathematically true, but not the full story and not an accurate reading of where we find 
ourselves right now. 

If it were to go to litigation and if the ratepayer is assumed to bear the full burden of the 
outcome, the ratepayer gets no electrons. If a Replacement Project is done, the ratepayer 
gets electrons. We should be biased towards some form of Replacement Project. 

When we were in negotiations with TCE about a KW peaker, we tried to establish parameters 
whereby we could accommodate TCE's costs on the cancelled 945MW Oakville combined cycle plant 
within the envelope of a 500MW peaker. Slides 8 and 10, previously seen by the Board. We 
established an "out edge" of this envelope in respect of a peaker; this was not acceptable to 
TCE. 

When IO took over negotiations, they changed the envelope to Lennox, an antiquated 2,100MW 
baseload dual fuel plant and Nantikoke, a 4,400MW coal-to-gas conversion opportunity. On the 
face of it, it makes more sense that TCE's demands can be accommodated by folding in the 
business proposition of a 945MW combined cycle plant into either of these alternative sites. 

The question isn't just "cost to the ratepayer" -it is "value to the ratepayer". 

Let's focus on Lennox. Since 2006, Lennox has been running on a yearly contract which 
presently costs the ratepayer $110MM·per year. And for what? What is its capacity 
utilization? The only time I've seen it running recently was once during the heat spell this 
past July. It is my understanding that OPG has written the plant off to zero and has filed 
notice to close it; the only reason it is still running is the must-run contract. Absent the 
TCE discussion, we were wanting to extend the contract on Lennox for three to ten years. What 
is the NPV of that contract extension - $300MM to $900MM by a quick calculation. What value 
does running Lennox this way create for the ratepayer? 

If the proposed Lennox rebuild eliminates some or all of those costs currently borne by the 
ratepayer, isn't that a source of ratepayer value? 

My point is that the real question here is this: what is the value for ratepayer of Lennox as 
presently run and Lennox reconfigured with the Oakville turbines? Costs to the ratepayer 
under the latter will probably be higher, but the question is the value to the ratepayer. We 
need to have a more practical and financially articulate position before we engage in this 
discussion this afternoon. 

Jim Hinds 
(416) 524-6949 
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Crystal Pritchard 

From: 
Sent: 
To: 
Cc: 
Subject: 

Sebastiane, Rocco [RSebastiano@osler.com] 
Wednesday, August 03, 2011 9:27 PM 
Michael Lyle · 
Smith, Elliot; Ivanoff, Paul 
Draft Gas Turbine Clause for Arbitration Agreement 

Mike, here is a first cut at a clause to deal with the gas turbines. I am working on the proposed revisions for the 
other two concepts. · 

Regards, Rocco 

Section 4.7 Gas Turbines 

The Parties acknowledge that TCE has entered into an equipment supply contract (as amended, the "Equipment Supply 
Contract") with MPS Canada, Inc. ("MPS") dated July 7, 2009, for the purchase of two MSOlGAC gas turbines, which 
were subsequently modified to include "fast start" capability (the "Gas Turbines"). 

(a) TCE shall mitigate any damages it may suffer in connection with the Gas Turbines resulting from the cancellation 
of the OGS, by assigning, selling or otherwise disposing of the Gas Turbines or assigning or amending the 
Equipment Supply Contract ("Proposed Gas Turbine Mitigation Measures"). 

(b) After all material details relating to a Proposed Gas Turbine Mitigation Measure have been finalized, TCE shall 
provide the OPA with a detailed explanation of such Proposed Gas Turbine Mitigation Measure. For a period of 
[90 days] after the OPA has received such explanation, the OPA (or a third party to be designated by the OPA) 
shall have the right to take an assignment of the Equipment Supply Contract in exchange for paying to TCE an 
amount equal to all amounts paid by TCE to MPS·pursuant to the Equipment Supply Contract and assuming any 
remaining obligations TCE has under the Equipment Supply Contract. Such right of assignment shall only be 
conditional on MPS's consent in accordance with the terms of the Equipment Supply Contract, and TCE shall, at 
the OPA's expense, provide all reasonable assistance to the OPA (or the third party so designated by the OPA, if 
applicable) in securing such consent from MPS. 

(c) If the OPA does not exercise the right set out in Section 4.7(b), TCE may proceed with the Proposed Gas Turbine 
Mitigation Measure in accordance with its obligation set out in Section 4.7(a). 

D 
Rocco Sebastiana 
Partner 

416.862.5859 DIRECT 
416.862.6666 FACSIMILE 
rsebastiano@osler.com 

Osier, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place [']'"' ~"· ~ '~ 

··-
1 . 



This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privilegi9, confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser ou 
de le divulguer sans autorisation. ---------'** ____ _ 
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Crystal Pritchard 

From: Michael. Lyle 
Sent: 
To:. 
Cc: 

· liveilnes·day, August 03, 2011 9:45 PM 
'Sebastiana, Rocco' 

· 'Smith, Elliot'; 'Ivanoff, Paul' 
Subject: 
Attachments: 

RE: Draft Gas Turbine Clause for Arbitration Agreement 
4.7gasturbines.docx 

A couple of comments in the attached. How would this work if these steps in s.4.7 were carried out after the arbitrator 
had issued the award? 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthoritv.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain infonnation that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 

From: Sebastiana, Rocco [mailto:RSebastiano@osler.coml 
Sent: August 3, 2011 9:27 PM 
To: Michael Lyle 
Cc: Smith, Elliot; Ivanoff, Paul 
Subject: Draft Gas Turbine Clause for Arbitration Agreement 

Mike, here is a first cut at a clause to deal with the gas turbines. I am working on the proposed revisions for the 
other two concepts. 

Regards, Rocco 

Section 4. 7 Gas Turbines 

The Parties acknowledge that TCE has entered into an equipment supply contract (as amended, the "Equipment Supply 
Contract") with MPS Canada, Inc. ("MPS") dated July 7, 2009, for the purchase of two MSOlGAC gas turbines, which 
were subsequently modified to include "fast start" capability (the "Gas Turbines"). 

(a) TCE shall mitigate any damages it may suffer in connection with the Gas Turbines resulting from the cancellation 
of the OGS, by assigning, selling or otherwise disposing of the Gas Turbines or assigning or amending the 
Equipment Supply Contract ("Proposed Gas Turbine Mitigation Measures"). 

(b) After all material details relating to a Proposed Gas Turbine Mitigation Measure have been finalized, TCE shall 
provide the OPA with a detailed explanation of such Proposed Gas Turbine Mitigation Measure. For a period of 
[90 days] after the OPA has received such explanation, the OPA (or a third party to be designated by the OPA) 
shall have the right to take an assignment of the Equipment Supply Contract in exchange for paying to TCE an 
amount equal to all amounts paid by TCE to MPS pursuant to the Equipment Supply Contract and assuming any 
remaining obligations TCE has under the Equipment Supply Contract. Such right of assignment shall only be 
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conditional on MPS's consent in accordance with the terms of the Equipment Supply Contract, and TCE shall, at 
the OPA's expense, provide all reasonable assistance to the OPA (or the third party so designated by the OPA, if 
applicable) in securing such consent from MPS. 

(c) If the OPA does not exercise the right set out in Section 4.7{b), TCE may proceed with the Proposed Gas Turbine 
Mitigation Measure in accordance with its obligation set out in Section 4.7{a). 

D 
Rocco Sebastiane 
Partner 

416.862.5859 DIRECT 
416.862.6666 FACSIMILE 
rsebastiano@osler com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place l'!::r ~·.., ,~ 
--- ---
This e-mail message is privileged, confidential and subject to 
copyright. Ally unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et 
soumis a des droits d'auteur. II est interdit de l'uUiiser ou 
de le divulguer sans autorisation. 

-------~-----********** 
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Section 4. 7 Gas Turbines 

The Parties acknowledge that TCE has entered into an equipment supply contract (as amended, the 
"Equipment Supply Contract") with MPS Canada, Inc. ("MPS"} dated July 7, 2009, for the purchase of 
two M501GAC gas turbines, which were subsequently modified to include "fast start" capability (the 
"Gas Turbines"). 

(a) TCE shall mitigate any damages it may suffer in conn~,e~ct;;i:~o~n.~w=i,]th~t~h~e~G~a~s~~T1~u~r:b~i~n~esi~re~s~uiltilin~~g·~f .. ~ro~m:· ___ .---'; the cancellation of the OGS, by assigning, selling or r r 
assigning or amending the Equipment Supply Contract {"Proposed Gas 
Measures"}. 

(b) After all material details relating to a Proposed Gas Turbine Mitigation Measure have been _ 

~-~t;-~-~~~~~J?!"~~~~~!~~-9!:~-~~!~-~~~~~iJ~-~-~-~!~!!~!!~-~-t?f_~~-~~-p_~~P-~~-t;~-§~-~I~_r_~lry~-----· · 
Mitigation Measure. For a period of [90 days] after the OPA has received such explanation, the 
OPA (or a third party to be designated by the OPA} shall have the right to take an assignment of 
the Equipment Supply Contract in exchange for paying to TCE an amount equal to all amounts 
paid by TCE to MPS pursuant to the Equipment Supply Contract and assuming any remaining 
obligations TCE has under the Equipment Supply Contract. Such right of assignment shall only be 
conditional on MPS's consent in accordance with the terms of th.e Equipment Supply Contract, 
and TCE shall, at the OPA's expense, provide all reasonable assistance to the OPA (or the third 
party so designated by the OPA, if applicable) in securing such consent from MPS. 

ffl_lf the OPA does not exercise the right set out in Section 4.7(b), TCE may proceed with the 
Proposed Gas Turbine Mitigation Measure in accordance with its obligation set out in Section 
4.7(a). 

{E)-- +---- --- { Formatted: Normal, No bullets or numbering ] 





Crystal Pritchard 

From: 
sent: 
To: 

Sebastiane, Rocco [RSebastiano@osler.com] 
Wednesday, August 03, 2011 10:27 PM 
Michael Lyle 

Cc: Smith, Elliot; Ivanoff, Paul 
Subject: Limitation of Damages and Split of Final Award Clause 

Mike, here are ilie oilier proposed clauses: 

Section 4.3( d) 

(d) The Parties agree iliat ilie waiver of defences relating to Section 14.1 of ilie CES Contract set out in this 
Arbitration Agreement is intended to apply to ilie determination ofTCE's reasonable damages associated wiili 
ilie anticipated financial value ofilie CES Contract (such as loss of profits), but is not intended to apply to oilier 
special, indirect, incidental, punitive, exemplary or consequential damages (such as loss of revenues not 
contemplated by ilie CES Contract). 

· Section 7.5 Split of Final Award between Respondents 

Notwithstanding any fmding ofliability as between ilie Respondents which may be determined by the 
Arbitrator in ilie Final Award [or interim final award], except where ilie Final Award [or interim final award] is 
satisfied ilie transfer of an asset of Equivalent Value, ilie Respondents agree iliat ilie liability for payment of ilie D[o< mtorim fin& •w""l .ru.JI be"'"' -lybclwo~ <Ire""""'"""'· 

Rocco Sebastiana 
Partner 

416.862.5859 DIRECT 
416.862.6666 FACSIMILE 
rsebastiano@osler.com 

Osier, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
~arlo, Canada M5X 188 

. --·----· 
This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privil8giB, confidentiel et 
soumis a des droits d'auteur. II est interdit de J'utiliser au 
de le divulguer sans autorisation. 
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Crystal Pritchard 

From: Michael Lyle 
Sent: 
To: 

Wednesday, August 03, 2011 10:34 PM 
'Sebastiana, Rocco' 

Cc: 'Smith, Elliot'; 'Ivanoff, Paul' 
Subject: RE: Limitation of Damages and Split of Final Award Clause 

looks good but for a missing "by" after the word satisfied in s.7.5. Can you put all of the changes in a single document 
and I will ship them around to the client and we will have a discussion in the morning? Thanks. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e·mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and! or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 

From: Sebastiana, Rocco [mailto:RSebastiano@osler.coml 
Sent: August 3, 2011 10:27 PM 
To: Michael Lyle 
Cc: Smith, Elliot; Ivanoff, Paul 
Subject: Limitation of Damages and Split of Final Award Clause 

Mike, here are the other proposed clauses: 

Section 4.3( d) 

(d) The Parties agree that the waiver of defences relating to Section 14.1 of the CES Contract set out in this 
Arbitration Agreement is intended to apply to the determination ofTCE's reasonable damages associated with 
the anticipated financial value of the CES Contract (such as loss of profits), but is not intended to apply to other 
special, indirect, incidental, punitive, exemplary or consequential damages (such as loss of revenues not 
contemplated by the CES Contract). 

Section 7.5 Split of Final Award between Respondents 

Notwithstanding any finding of liability as between the Respondents which may be determined by the 
Arbitrator in the Final Award [or interim final award], except where the Final Award [or interim fmal award] is 
satisfied the transfer of an asset of Equivalent Value, the Respondents agree that the liability for payment of the 

~:::l~ interim firu>I...m] ""'"00 "Piit "'!molly botw= tho"'""'"""""· 

Rocco Sebastiane 
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Partner 

416.862.5859 DIRECT 
416.862.6666 FACSIMILE 
rsebastiano@osler.com 

Osier, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place · 

~ ... , .... ~,. 

*****************"******* 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privih3gi8, confidential et 
soumis a des droits d'auteur. II est interdit de l'utiliser ou 
de le divulguer sans autorisation. 
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Crystal Pritchard 

From: Michael. Lyle 
Sent: Wednesday, August 03, 2011 10:54 PM 
To: 
Subject: 

Colin Andersen; JoAnne Butler; Michael Killeavy; Brett Baker 
TCE 

Attachments: arbagreementnewclauses.doc 

See attached proposed clauses for the arbitration agreement developed by Osiers. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain infonnation that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 
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Proposed New Clauses for the Draft Arbitration Agreement 

Section 4.3( d) 

(d) The Parties agree that the waiver of defences relating to Section 14.1 of the CES Contract 
set out in this Arbitration Agreement is intended to apply to the determination of ICE's 
reasonable damages associated with the anticipated financial value of the CES Contract (such as 
loss of profits), but is not intended to apply to other special, indirect, incidental, punitive, 
exemplary or consequential damages (such as loss of revenues not contemplated by the CES 
Contract). 

Section 4.7 Gas Turbines 

The Parties acknowledge that TCE has entered into an equipment supply contract (as amended, 
the "Equipment Supply Contract") with MPS Canada, Inc. ("MPS") dated July 7, 2009, for the 
purchase of two M501GAC gas turbines, which were subsequently modified to include "fast 
start" capability (the "Gas Turbines"). 

(a) TCE shall mitigate any damages it may suffer in connection with the Gas Turbines 
resulting from the cancellation of the OGS, by assigning, selling or otherwise disposing of the 
Gas Turbines or assigning or amending the Equipment Supply Contract ("Proposed Gas Turbine 
Mitigation Measures"). 

(b) After all material details relating to a Proposed Gas Turbine Mitigation Measure have 
been finalized, and prior to the co=encement of the Arbitration Hearing, TCE shall provide the 
OPA with a detailed explanation of such Proposed Gas Turbine Mitigation Measure. For a period 
of [90 days] after the OPA has received such explanation, the OPA (or a third party to be 
designated by the OPA) shall have the right to take an assignment of the Equipment Supply 
Contract in exchange for paying to TCE an amount equal to all amounts paid by TCE to MPS 
pursuant to the Equipment Supply Contract and assuming any remaining obligations TCE has 
under the Equipment Supply Contract. Such right of assignment shall only be conditional on 
MPS's consent in accordance with the terms of the Equipment Supply Contract, and TCE shall, 
at the OPA's expense, provide all reasonable assistance to the OPA (or the third party so 
designated by the OPA, if applicable) in securing such consent from MPS. 

(c) If the OPA does not exercise the right set out in Section 4.7(b), TCE may proceed with 
the Proposed Gas Turbine Mitigation Measure in accordance with its obligation set out in 
Section 4.7(a). 

Section 7.5 Split of Final Award between Respondents 

Notwithstanding any finding of liability as between the Respondents which may be determined 
by the Arbitrator in the Final Award [or interim final award], except where the Final Award [or 
interim final award] is satisfied by the transfer of an asset of Equivalent Value, the Respondents 
agree that the liability for payment of the Final Award [or interim final award] shall be split 
equally between the Respondents. 





Crystal Pritchard 

From: Michael Killeavy 
Sent: Thursday, August 04,2011 8:17AM 
To: 
Subject: 

Michael Lyle; Colin Andersen; JoAnne Butler; Brett Baker 
RE: TCE 

Atta.chments: arbagreementnewclauses-MK Comments.docx 

Importance: High 

I have a few minor suggestions in the attached mark-up. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Michael Lyle 
Sent: August 3, 2011 10:54 PM 
To: Colin Andersen; JoAnne Butler; Michael Killeavy; Brett Baker 
Subject: TCE 

See attached proposed clauses for the arbitration agreement developed by Osiers. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthoritv.on.ca 

This e~mail message and any files transmitted with it are intended only for the named recipient(s} above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable Jaw. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 
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Proposed New Clauses for the Draft Arbitration Agreement 

Section 4.3( d) 

(d) The Parties agree that the waiver of defences relating to Section 14.1 of the CES Contract 
set out in this Arbitration Agreement is intended to apply to the determination of TCE's 
reasonable damages associated with the anticipated financial value of the CES Contract (such as 
loss of profits under the CES Contract), but is not intended to apply to other special, indirect, 
incidental, punitive, exemplary or consequential damages (such as loss of revenues not 
contemplated by the CES Contract). 

Section 4.7 Gas Turbines 

The Parties acknowledge that TCE has entered into an equipment supply contract (as amended, 
the "Equipment Supply Contract") with MPS Canada, Inc. ("MPS") dated July 7, 2009, for the 
purchase of two M501GAC gas turbines, which were subsequently modified to include "fast 
start" capability (the "Gas Turbines"). 

(a) TCE shall mitigate any damages it may suffer in connection with the Gas Turbines 
resulting from the cancellation of the OGS, by assigning, selling or otherwise disposing of the 
Gas Turbines or assigning or amending the Equipment Supply Contract ("Proposed Gas Turbine 
Mitigation Measures"). 

I (b) After all material details relating to a Proposed Gas Turbine Mitigation Measure§ have 
been finalized, and prior to the commencement of the Arbitration Hearing, TCE shall provide the 

I OPA with a detailed explanation of such Proposed Gas Turbine Mitigation Measure§. For a 
period of [90 days) after the OPA has received such explanation, the OPA (or a third party to be 
designated by the OPA) shall have the right to take an assignment of the Equipment Supply 
Contract in exchange for paying to TCE an amount equal to all amounts paid by TCE to MPS 
pursuant to the Equipment Supply Contract and assuming any remaining obligations TCE has 
under the Equipment Supply Contract. Such right of assignment shall only be conditional on 
MPS's consent in accordance with the terms of the Equipment Supply Contract, and TCE shall, 
at the OPA's expense, provide all reasonable assistance to the OPA (or the third party so 
designated by the OPA, if applicable) in securing such consent from MPS. 

(c) If the OPA does not exercise the right set out in Section 4.7(b), TCE may proceed with 
the Proposed Gas Turbine Mitigation Measure§ in accordance with its obligation set out in 
Section 4.7(a). 

Section 7.5 Split of Final Award between Respondents 

Notwithstanding any finding of liability as between the Respondents which may be determined 
by the Arbitrator in the Final Award [or interim final award], except where the Final Award [or 
interim final award] is satisfied by the transfer of an asset of Equivalent Value, the Respondents 
agree that the liability for payment of the Final Award [or interim fmal award] shall be split 
equally between the Respondents~ 

; -·· -· _-_ .. • . ·:· .-. ' 





Crystal Pritchard 

From: Michael Lyle 
Sent: 
To:. 
Subject: 

Thursday, August04, 201111:12AM 
'Sebastiana, Rocco' 
RE: Draft Arbitration Agreement_FINAL 15_10 

I agree the recital does not work to address our concern which is why I did not mention it in the email. 

Michael Lyle 
General Counsel and Vice P·resident 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michaeLiyle@powerauthoritv.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient{s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 

From: Sebastiana, Rocco [mailto:RSebastiano@osler.com] 
Sent: August 4, 201111:00 AM 
To: Michael Lyle 
Subject: RE: Draft Arbitration Agreement_RNAL15_IO 

Certainly "to be comprised of' is better, but I am still concerned that the next clause in (A) says "the net profit 
to be earned by TCE over the 20 year life of the CES Contract" which could be interpreted to be broader than 
"the net profit to be earned under the CES Contract". I would prefer that (A) be amended to read "the net profit 
to be earned by TCE under the CES Contract over the 20 year term of the CES Contract". 

Regarding the new recital, it does not address a 50/50 split of the award. Rather, it leaves it to "the respective 
shares of the amount". Would this then be left to the arbitrator to decide? 

From: Michael Lyle [mailto:Michaei.Lyle@powerauthority.on.ca] 
Sent: Thursday, August 04, 2011 10:18 AM 
To: Sebastiana, Rocco 
Subject: FW: Draft Arbitration Agreement_RNAL15_IO 

I think the language in 4.3©(ii)- comprised rather than includes gives us what we want. Do you agree? 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
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Fax: 416.969.6383 
Email: michael.lyle@powerauthoritv.on.ca 

This e~mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is 
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, 
distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If you have received this message in error, 
or are not the named recipient(s), please notify the sender immediately and delete this e-mail message. 

From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.ca] 
Sent: August 4, 201110:14 AM 
To: Michael Lyle 
Subject: Draft Arbitration Agreement_FINAL15_IO 

Michael: 

Just wondering if the addition of the new recital ~d additional language in 4.3(c)(ii) could answer two of your 
concerns? Ifso then perhaps we could just add some language about the. turbines. · 

Could you please get back to me as soon as possible. 

Thanks 

Dermot 

Dermot P. Muir 
General Co~el and Corporate Secretary 
Infrastructure _Ontario 
777 Bay Street, 9th Floor 
Toronto, Ontario 
M5G2C8 
(416) 325-2316 .. 
(416) 263-5914 (fax) 
DermotMuir@infrastructureontario.ca 

SOLICITOR/CLIENT PRIYILEGE 
·' 

This e-mail is in~~ed only fOr the personal and confidentliu use of,tbe recipient(s) named above. H th~ reader of this e-~ is not a.D._intended recipient, 
you have received "this e-mail in error and any review, disseinination.- distribution or copying is strictly prohibited;:Hyou have received this e-mail in error., 
please notify-the~~~der immediately by return e-mail and permanently del~_te the copy you_ received. - ·· · 
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Proposed New Clauses for the Draft Arbitration Agreement 

Section 4.3( d) 

(d) The Parties agree that the waiver of defences relating to Section 14.1 of the CES Contract 
set out in this Arbitration Agreement is intended to apply to the determination of TCE's 
reasonable damages associated with the anticipated financial value of the CES Contract (such as 
loss of profits under the CES Contract), but is not intended to apply to other special, indirect, 
incidental, punitive, exemplary or consequential damages (such as loss of revenues not 
contemplated by the CES Contract). 

Section 4.7 Gas Turbines 

The Parties acknowledge that TCE has entered into an equipment supply contract (as amended, 
the "Equipment Supply Contract") with MPS Canada, Inc. ("MPS") dated July 7, 2009, for the 
purchase of two M501GAC gas turbines, which were subsequently modified to include "fast 
start" capability (the "Gas Turbines"). 

(a) TCE shall mitigate any damages it may suffer in connection with the Gas Turbines 
resulting from the cancellation of the OGS, by assigning, selling or otherwise disposing of the 
Gas Turbines or assigning or amending the Equipment Supply Contract ("Proposed Gas Turbine 
Mitigation Measures"). 

I (b) After all material details relating to a Proposed Gas Turbine Mitigation Measure§ have 
been finalized, and prior to the commencement of the Arbitration Hearing, TCE shall provide the 

I OPA with a detailed explanation of such Proposed Gas Turbine Mitigation Measure§. For a 
period of [90 days) after the OPA has received such explanation, the OPA (or a third party to be 
designated by the OPA) shall have the right to take an assignment of the Equipment Supply 
Contract in exchange for paying to TCE an amount equal to all amounts paid by TCE to MPS 
pursuant to the Equipment Supply Contract and assuming any remaining obligations TCE has 
under the Equipment Supply Contract. Such right of assignment shall only be conditional on 
MPS's consent in accordance with the terms of the Equipment Supply Contract, and TCE shall, 
at the OPA's expense, provide all reasonable assistance to the OPA (or the third party so 
designated by the OPA, if applicable) in securing such consent from MPS. 

(c) If the OPA does not exercise the right set out in Section 4.7(b), TCE may proceed with 
the Proposed Gas Turbine Mitigation Measure§ in accordance with its obligation set out in 
Section 4.7(a). 

Section 7.5 Split of Final Award between Respondents 

Notwithstanding any finding of liability as between the Respondents which may be determined 
by the Arbitrator in the Final Award [or interim final award], except where the Final Award [or 
interim final award] is satisfied by the transfer of an asset of Equivalent Value, the Respondents 
agree that the liability for payment of the Final Award [or interim fmal award] shall be split 
equally between the Respondents~ 

; -·· -· _-_ .. • . ·:· .-. ' 





This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosUre is prohibited. 

le contenu du present courriel est j:lrivil9gi9, confidentiel et 
soumis a des droits d'aute-ur. II est interdit de l'utiliser au 
de le divulguer sans autorisation. 

,....,._*"**-------·,-----
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Crystal Pritchard 

From: Michael Lyle 
Sent: Thursday, August 04, 2011 1:22 PM 
To: Colin Andersen · 
Subject: New clauses 
Attachments: proposed new clauses comprehensive.docx 

Here is the version which incorporates the three changes. Note that for the bottom one the only language changes are 
those words in bold. Also, below is one of the recitals in the first version of the arbitration agreement we received last 
Thursday when OPA was not to be a party to the agreement. You will note that the Crown was going to take on all 
liability. 

AND WHEREAS the Respondent has agreed to pay TCE its reasonable damages arising from 
the termination of the CES Contract, including the' anticipated financial value of the CES Contract; 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 

· Fax: 416.969.6383 
Email: michael.lvle@powerauthoritv.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable Jaw. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 
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Section 7.5 Split of Final Award between R(;)spondents 

Notwithstanding any finding of liability as between the Respondents which may be determined 
by the Arbitrator in the Final Award [or interim final award], except where the Final Award [or 
interim final award] is satisfied by the transfer of an asset of Equivalent Value, the Respondents 
agree that the liability for payment of any component of the Final Award [or interim final award] 
which is with respect to loss of profits or indirect or consequential damages shall be paid by the 
Crown. 

Section 4.7 Gas Turbines 

The Parties acknowledge that TCE has entered into an equipment supply contract (as amended, 
the "Equipment Supply Contract") with MPS Canada, Inc. ("MPS") dated July 7, 2009, for the 
purchase of two MSOIGAC gas turbines, which were subsequently modified to include "fast 
start" capability (the "Gas Turbines"). 

TCE shall give OP A at least 60 days notice before it assigns, sells or otherwise disposes of the 
Gas Turbines. Prior to the earlier of the assignment, sale or other disposition of the Gas Turbines 
and the connencement of the Arbitration Hearing, OPA shall have the option to take an 
assignment of the Equipment Supply Contract in exchange for paying to TCE an amount equal to 
all amounts paid by TCE to MPS pursuant to the Equipment Supply Contract and assuming any 
remaining obligations TCE has under the Equipment Supply Contract. Such option of 
assignment shall only be conditional on MPS's consent in accordance with the terms of the 
Equipment Supply Contract, and TCE shall, at the OPA's expense, provide all reasonable 
assistance to the OP A (or the third party so designated by the OP A, if applicable) in securing 
such consent from MPS. 

Section 4.3( c)(ii) Reasonable Damages 

For greater certainty, the amount of reasonable damages to which the Claimant is entitled will be 
based upon the following agreed facts: 

(i) ..... 

(ii) the reasonable damages including the anticipated financial value of the CES Contract is 
understood to be comprised of [NTD: language in bold replaces early "to include" 
language] the following components: 

(A)the net profit to be earned by TCE under the CES Contract over the 20 year 
life of the CES Contract; ..... 





Crystal Pritchard 

From: Michael Lyle 
Sent: 
To: 

Thursday, August 04, 2011 5:04 PM 
Irene Mauricette 

Cc: Brett Baker 
Subject: FW: Confidential - TCE and Lennox 

I think this might be the one but it already went to Amir. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, MSH 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named 
recipient(s) above and may contain information that is privileged, confidential and/or exempt 
from disclosure under applicable law. If you are not the intended recipient(s), any 
dissemination, distribution or copying of this e-mail message or any files transmitted with 
it is strictly prohibited. If you have received this message in error, or are not the named 
recipient(s), please notify the sender immediately and delete this e-mail message 

-----Original Message-----
From: James Hinds [mailto:jim hinds@irish-line.com] 
Sent: August 3, 2011 7:38 AM 
To: Michael Lyle; Amir Shalaby; JoAnne Butler 
Cc: Colin Andersen 
Subject: Confidential - TCE and Lennox 

Folks, 

As I am plowing through the slide deck, I was struck by the two statements on Slide 9, namely 
that Replacement Projects might cost the ratepayer more than our worst case scenario in the 
event that it were to.go to litigation. 

Mathematically true, but not the full story and not an accurate reading of where we find 
ourselves right now. 

If it were to go to litigation and if the ratepayer is assumed to bear the full burden of the 
outcome, the ratepayer gets no electrons. If a Replacement Project is done, the ratepayer 
gets electrons. We should be biased towards some form of Replacement Project. 

When we were in negotiations with TCE about a KW peaker, we tried to establish parameters 
whereby we could accommodate TCE's costs on the cancelled 945MW Oakville combined cycle plant 
within the envelope of a seeMW peaker. Slides 8 and 10, previously seen by the Board. We 
established an "out edge" of this envelope in respect of a peaker; this was not acceptable to 
TCE. 
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When IO took over negotiations, they changed the envelope to Lennox, an antiquated 2,188MW 
baseload dual fuel plant and Nantikoke, a 4,488MW coal-to-gas conversion opportunity. On the 
face of it, it makes more sense that TCE's demands can be accommodated by folding in the 
business proposition of a 945MW combined cycle plant. into either of these alternative sites. 

The question isn't just "cost to the ratepayer" -it is "value to the ratepayer". 

Let's focus on Lennox. Since 2886, Lennox has been running on a yearly contract which 
presently costs the ratepayer $118MM per year. And for what? What is its capacity 
utilization? The only time I've seen it running recently was once during the heat spell this 
past July. It is my understanding that OPG has written the plant off to zero and has filed 
notice to close it; the only reason it is still running is the must-run contract. Absent the 
TCE discussion, we were wanting to extend the contract on Lennox for three to ten years. What 
is the NPV of that contract extension - $388MM to $988MM by a quick calculation. What value 
does running Lennox this way create for the ratepayer? 

If the proposed Lennox rebuild eliminates some or all of those costs currently borne by the 
ratepayer, isn't that a source of ratepayer value? 

My point is that the real question here is this: what is the value for ratepayer of Lennox as 
presently run and Lennox reconfigured with the Oakville turbines? Costs to the ratepayer 
under the latter will probably be higher, but the question is the value to the ratepayer. We 
need to have a more practical and financially articulate position before we engage in this 
discussion this afternoon. 

Jim Hinds 
(416) 524-6949 
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Crystal Pritchard 

From: Michael Lyle 
Sent: 
To: 
Subject: 

Thursday, August 04, 2011 5:24 PM 
'Dermot.Muir@infrastructureontario.ca' 
Re: turbines 

In a meeting. let's talk at 6. 

From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.cal 
Sent: Thursday, August 04, 2011 05:22 PM 
To: Michael Lyle 
Subject: turbines 

Michael: 

MAG woulci like to add to the turbines language as follows. Please let me know if you're fine with this. 

Gas Turbines 

The Parties acknowledge that TCE has entered into an equipment supply contract (as amended, the "Equipment 
Supply Contract") with MPS Canada, Inc. ("MPS") dated July 7, 2009, for the purchase of two M501GAC gas 
turbines, which were subsequently modified to include "fast start" capability (the "Gas Turbines"). 

Prior to the earlier of the assignment, sale or other disposition of the Gas Turbines and the co=encement of 
the Arbitration Hearing, OPA shall have the option to take an assignment of the Equipment Supply Contract in 
exchange for paying to TCE an amount equal to all amounts paid by TCE to MPS pursuant to the Equipment 
Supply Contract and assuming any remaining obligations TCE has under the Equipment Supply Contract. Such 
option of assignment shall only be conditional on MPS's consent in accordance with the terms of the Equipment 
Supply Contract, and TCE shall, at the OPA's expense, provide all reasonable assistance to the OPA (or the 
third party so designated by the OP A, if applicable) in securing such consent from MPS. TCE shall give OP A 
60 days notice before it assigns, sells or otherwise disposes of the Gas Turbines: In any such sate, assigllinent 
or disposition all cd=ereially reasonable means shall be employed in an effort to obtain the market value of 
the turbines. 

Thanks 

Dermot P. Muir 
General Counsel and Corporate Secretary 
Infrastructure Ontario 
777 Bay Street, 9th Floor 
Toronto, Ontario 
M5G2C8 
(416) 325-2316 
( 416) 263-5914 (fax) 
Dermot.Muir@infrastructureontario.ca 
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SOLICITOR/CLIENT PRIVILEGE 

This e-mail is intended only for the personal and confidential use of the recipient(s) named above. H the reader of this e-mail is not an intended recipient, 
you have received this e-mail in error and any review, disseminatio~ distribution or copying is strictly prohibited If you have received this e-mail in error, 
please notify the sender immediately by return e-mail and permanently delete the copy you received. 
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. Crystal Pritchard 

Frain:· 
Sent:· 
To: 
Subject: 

Michael Lyle . 
·Thursday, August 04, 2011 6:31 PM 
'Dermot.Muir@infrastructureontario.ca' 
Re: turbines 

I will give you a call. 

From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.cal 
Sent: Thursday, August 04, 2011 06:17PM 
To: Michael Lyle 
subject: Re: turbines 

Michael: 

I gave into starvation and have gone home for dinner. Could I ask you to please send me a draft side agreement this 
evening? 

I'm happy to talk about it if you would like. 416-473-5667 

Thanks a lot. 

Dermot 

From: Michael Lyle <Mjchaei.Lyle@powerauthoritv.on.ca> 
To: Dermot Muir 
Sent: Thu Aug 04 17:23:45 2011 
Subject: Re: turbines 

In a meeting. Let's talk at 6. 

From: Denmot Muir [mailto:Dermot.Muir@infrastructureontario.cal 
Sent: Thursday, August 04, 2011 05:22 PM 
To: Michael Lyle 
Subject: turbines 

Michael: 

MAG would like to add to the turbines language as follows. Please let me know if you're fine with this. 

Gas Turbines 

The Parties acknowledge that TCE has entered into an equipment supply contract (as amended, the "Equipment 
Supply Contract") with MPS Canada, Inc. ("MPS") dated July 7, 2009, for the purchase of two M501GAC gas 
turbines, which were subsequently modified to include "fast start" capability (the "Gas Turbines"). 

Prior to the earlier of the assignment, sale or other disposition of the Gas Turbines and the commencement of 
the Arbitration Hearing, OP A shall have the option to take an assignment of the Equipment Supply Contract in 
exchange for paying to TCE an amount equal to all amounts paid by TCE to MPS pursuant to the Equipment 
Supply Contract and assuming any remaining obligations TCE has imder the Equipment Supply Contract. Such 
option of assignment shall only be conditional on MPS' s consent in accordance with the terms of the Equipment 
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Supply Contract, and TCE shall, at the OPA's expense, provide all reasonable assistance to the OPA (or the 
third party so designated by the OPA, if applicable) in securing such consent fromlvf!'S.T(;Es1J.all&iyeOPA 
60 d~ys notice before it assigns, sells or otherwise disposesoftheGasTurbines. Iifany sliclfsalei asstgrirfieht 
oi·di~p<5s1fioh' a11.66.mffierc~aily re~oriabl~ ineiiiis· s11a,JEB~Le!hplfixe!J:'~~~· ef±'6.r't±(i:O.f>taii1the•• n1arket yaj~;J:.qt 
Afe,fuf~iil~~j 

Thanks 

Dermot P. Muir 
General Counsel and Corporate Secretary 
Infrastructure Ontario 
777 Bay Street, 9th Floor 
Toronto, Ontario 
M5G2C8 
(416) 325-2316 
(416) 263-5914 (fax) 
DermotMuir@infrastructureontario.ca 

SOLICITOR/CLIENT PRIVILEGE 

This e-mail is intended only for the personal and confidential use of the recipient(s) named above. If the reader of this e-mail is not an intended recipient, 
you have received this e-mail in error and any review, dissemination, distribution or copying is strictly prohibited. I£ you have received this e-mail in error, 
please notify the sender immediately by return e--mail and permanently delete the copy you received. 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is 
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, 
distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If you have received this message in error, 
or are not the named recipient(s), please notify the sender immediately and delete this e-mail message. 
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Crystal Pritchard 

From: Michael Killeavy 
Sent: 
To: 
Subject: 

Thursday, August 04, 2011 9:19 PM 
Michael Lyle; 'RSebastiano@osler.com' 
Re: TCE 

I'm not sure about what ancillary services would be worth. I'll do some number crunching tomorrow. Thank you for the 
update. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 {office) 
416-969-6071 {fax) 
416-520-9788 {cell) 
Michael.killeavv@powerauthoritv.on.ca 

From: Michael Lyle 
Sent: Thursday, August 04, 2011 09:11 PM 
To: 'Sebastiane, Rocco' <RSebastiano@osler.com>; Michael Killeavy 
Subject: TCE 

Not surprisingly, TCE has stated that it does not like either of the changes to limit their damages to exclude other 
financial loss arising outside the contract or the option for the turbines. On the first issue, they asserted they were being 
"nickel and dimed". Do we have any sense of what might be the potential additional damages from ancillary services 
income etc? Of course, we are on a crazy deadline. TCE has threatened to "do something" if we have not all signed the 
arbitration agreement by 2 tomorrow. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 
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Crystal Pritchard 

From: Michael. Lyle 
Sent: 
To: 

Thursday, August 04, 2011 9:20 PM 
'Sebastiane, Rocco' 

Subject: 
Attachments: 

Letter Agreement 
letteragreementreTCE.docx 

Government wants a side letter re the split between OPA and the Crown rather than in arbitration agreement. See 
attached. Could I have your comments? I will call you in the morning: 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthoritv.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient{s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 

--;~cc._~,_::~: ... ,,::,to.;;o:.;;.:.:,;';:'.:,.~ ::~~.oz:::c~,C;~~~~;';:~.:',,".c.~."' 

.,k,, ~,;~-~ .:_;;t;;~f;:;it:~~~-:~;_-_,:;:{-~;:F;qt-~~ .. '~~~~C~~~~~~;Sj;~;:~;~!: ;j~~--~:-~1::~':. ~jlftJ~~~'~ti~~t~~~ 
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This letter will confirm the basis upon which Her l\llajesty the Queen in Right of 

Ontario (the ~'Crown") and the Ontario Power Authority (the 110PA'~) have agreed 

to divide between themselves responsibility for the payment of any award made 

under an arbitration agreement (the II Arbitration Agreement) entered into 

between TransCanada Energy Ltd. (11TCE"), the Crown and the OPA with respect to 

matters related to a contract between TCE and OPA dated as of October 9, 2009 

(the 11CES Contract") for the development and operation of a 900 megawatt gas 

fired generating station in Oakville, Ontario (the 110GS"). 

By letter dated October 7, 2010, the OPA noted the Minister of Energy's 

announcement of the same day that the Oakville gas plant would not proceed. 

The letter stated that OPA would not proceed with the contract and 

acknowledged thatTCE is entitled to reasonable damages from the OPA, including 

the anticipated financial value of the CES Contract. The letter further stated that 

the OPA would like to begin negotiations with TCE to reach mutual agreement to 

terminate the CES Contract. 

Negotiations have led to agreement that the issues in dispute between TCE, the 

Crown and the OPA related to the decision not to proceed with the OGS should be 

resolved by way of binding arbitration in accordance with the terms of the 

Arbitration Agreement. Section 4.3(c)(ii) of the Arbitration Agreement sets out 

the three components of which the reasonable damages of TCE are understood to 

be comprised. The Crown and the OPA agree that it is appropriate to reach 

agreement on which components of damages should be allocated to the Crown 

and which should be allocated to the OPA. 

The Crown and the OPA agree that, notwithstanding any finding of liability as 

between the Respondents which may be determined by the arbitrator, except 

where the award of the arbitrator is satisfied by the transfer of an asset of 

EquivalentValue~in-accordance with section 7.3 of the Arbitration Agreement, the 

~..i._. 



OPA shall only be liable for payment of the component of the arbitrator's award 

that is described in clause 4.3(c)(ii)(B) of the Arbitration Agreement (costs 

incurred by TCE in connection with either the performance or termination of the 

CES Contract other than costs which have been recovered under the component 

of damages which is net profit to be earned by TCE during the 20 year term of the 

CES Contract). The Crown and the OPA acknowledge that this agreement is made 

for good and valuable consideration, the receipt and sufficiency of which is 

hereby acknowledged. 

The Crown and the OPA agree that this letter agreement and its contents are to 

be held in confidence and shall not be disclosed unless disclosure is required 

under the Freedom of Information and Protection of Privacy Act or other 

applicable law. 

Please execute and return to us the duplicate copy of this letter enclosed to 

confirm the foregoing. 



Crystal Pritchard 

From: 
Sent: 
To: 

Cc: 
Subject: 

Folks, 

James Hinds Oim_hinds@irish-line.com] 
Thursday, August 04, 201111:34 PM 
lynandneil@sympatico.ca; Colin Andersen; jmichaelcostello@gmaiLcom; 
ferrari@execulink.com; pjmon@yorku.ca; adele@adelehurley.com; blourie@ivey.org; 
rfitzgerald7@sympatico.ca 
Michael Lyle; John Zych 
OPA Board Meeting - Fri Aug 5 1:00 pm 

With continuing apologies for the lack of notice, we need to have a telephone Board meeting 
tomorrow at 1 pm (Toronto time) to come to~a decision on the arbitration agreement and other 
matters related to the TCE Oakville dispute. 

During the day today, Colin has made significant progress on the terms of the arbitration 
agreement and the ratepayer/taxpayer allocation issue. 

Unfortunately, we have no present flexibility on the time line as we are responding to a TeE­
imposed deadline. 

More details will follow tomorrow. 

Jim Hinds 
(416) 524-6949 

·.-:·.-. 
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Crystal Pritchard 

From: Micha·el Killeavy 
Sent: 
To: 
Subject: 

Friday, August 05, 2011 4:32AM 
'RSebastiano@osler:com'; Michael Lyle 
Re: TCE 

Thank. I agree with you. I'll work on OR this morning. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeaw@powerauthoritv.on.ca 

From: Sebastiane, Rocco [mailto:RSebastiano@osler.coml 
Sent: Friday, August OS, 2011 01:50AM 
To: Michael Lyle; Michael Killeavy 
Subject: Re: TCE 

Perhaps Kevin Dick could do a rough cut of the value of OR. As for other possible claims for lost revenue outside of the 
CES Contract, considering GEC is claiming $10 million/yr for MR356 for a comparably-sized facility, I could imagine a 
situation where TCE's claim includes a significant amount on account of GCGs, in the millions of dollars per year. Also, 
PEC advised that as a result of MR356, they had lost in excess of $1 million in revenue since the introduction of the rule 
18 months ago and that plant's economics are more generous to the Supplier than OGS. 

Bottom-line here is that there are other sources of revenues from the IESO markets which are not contemplated in the 
CES Contract and which would have generated in excess of $1 million per year in actual net revenue to OGS. This does 
not amount to nickels and dimes, rather tens of millions of dollars. TCE is not coming dean on this issue in my 
estimation. 

Regarding the turbine issue, as I indicated to the OPA board, this is a potential liability in the order of $100 million which 
according to the agreed split on damages between the OPA and the Province (as per the draft side letter) would fall into 
the damages category for which the OPA would be on the hook. Maybe that's why the Province is not as concerned 
about the damages flowing from the turbines as we are. 

I would hope that the Province would take a careful approach on these issues. At this stage, TCE is not going to pull the 
trigger and jeopardize the only leverage they have because once they issue their claim in court, their leverage is gone. 
This is why it is unfortunate that the OPA is not at the negotiating table with TCE ... Sorry, I know that I am preaching to 

the converted ... 

Rocco 
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From: Michael Lyle [mailto:Michaei.Lyle@powerauthoritv.on.cal 
Sent: Thursday, August 04, 2011 09:11 PM 
To: Sebastiano, Rocco; Michael Killeavy <Michaei.Killeaw@powerauthority.on.ca> 
Subject: TCE 

Not surprisingly, TCE has stated that it does not like either of the changes to limit their damages to exclude other 
financial loss arising outside the contract or the option for the turbines. On the first issue, they asserted they were being 
"nickel and dimedlll. Do we have any sense of what might be the potential additional damages from ancillary services 
income etc? Of course, we are on a crazy deadline. TCE has threatened to "do somethinglll if we have not all signed the 

arbitration agreement by 2 tomorrow. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthoritv.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain infonnation that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contaili information that is 
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, 
distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If you have received this message in error, 
or are not the named recipient(s), please notify the sender immediately and delete this e-mail message. 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du prsent courriel est privilgi, confidentiel et 
soumis des droits d'auteur. II est interdit de l'utiliser au 
de le divulguer sans autorisation. 
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